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Achieving Better Questions: A Half Century’s 
Progress in Correctional Research.—A review of 
a half century’s research in corrections reveals 
much that is useful, according to Professor Daniel 
Glaser of the University of Southern California. 
However, he adds, a study of its influence suggests 
that the primary contribution of past research to 
correctional progress is not in its answers to the 
questions that were investigated, but in its guid- 
ance to more fruitful questions. His article does 
not suggest dramatic revolutions for correctional 
science, he concludes, but points out a series of 
new perspectives as the most important gains 
from the past 50 years of correctional research. 

Management Strategies for Federal Probation 
Offices in Metropolitan Areas.—The Federal Pro- 
bation System has experienced a rapid expansion 
recently and it is expected this expansion will 
accelerate as a result of enactment of the Speedy 
Trial Act. This statement on strategies of organi- 
zation and management by Robert M. Latta and 
Jack Cocks of the the U.S. Probation Office in 
Los Angeles, California, is an attempt to fill a 
growing need on the part of chief probation offi- 
cers whose recent office growth has been of signifi- 
cant proportions. 

Criminological Manifesto.—Professor Manuel 
Lopez-Rey, visiting fellow at the Institute of 
Criminology, Cambridge, England, maintains that 
criminology is still deeply rooted in 19th century 
conceptions and unable to provide some of the 
foundations required by a new kind of criminal 
justice the aim of which can no longer revolve 
around the correction of the offender. The change, 
he asserts, demands a criminologist more con- 
versant with political science, the sociology of 
law, history, and political sociology, than in the 
behavioral disciplines, the manipulation of input 


This Issue in Brief 


and output processes, the pursuance of research 
for the sake of methodological purposes or in the 
justification of complacent theses of deviance. 


Deferred Prosecution and Due Process in the 
Southern District of New York.—In the June 
1974 issue of FEDERAL PROBATION, Professor 
Robert W. Balch pointed out some of the legal 
and ethical problems with deferred prosecution 
programs, concluding that they pose a potentially 
serious threat to individual liberty. While agree- 
ing that this can be the case, U.S. Probation Offi- 
cer James M. Dean contends that an appropriate 
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level of due process protection can be built into 
a deferred prosecution program so as to greatly 
minimize the possibility of misuse. The function- 
ing of deferred prosecution in the Southern 
District of New York is given as an example of 
a program with the proper type of safeguards. 

Early Discharge: A Suggested Approach to 
Increased Efficiency in Parole.—This article by 
Lawrence A. Bennett of the California Depart- 
ment of Corrections and Max Ziegler of the Na- 
tional Council on Crime and Delinquency reports 
on a study undertaken to test the proposition that 
those individuals satisfactorily completing their 
first year on parole could be discharged without a 
substantial increase in danger to the community. 
Using 2-year and 3-year parole outcome on a 
nationwide sample, subsequent adjustment was 
examined. It was found that those completing 
their first year of parole without serious difficulty 
had a nine out of ten chance of satisfactorily com- 
pleting the second and third year on parole. 

The Federal Youth Corrections Act: The Pur- 
poses and Uses of Vacating the Conviction.— 
Although section 5021 of the Federal Youth Cor- 
rections Act provides that a conviction can be va- 
cated and the offender’s record expunged, Federal 
and State agencies have often interpreted the law 
differently, writes Jay L. Schaefer. The congres- 
sional purpose and judicial explanations, however, 
clearly describe the act’s ability to “set aside” a 
conviction and thus grant relief more extensive 
than a pardon; the youth may thereafter correctly 
claim that he or she has never been convicted. 

The Mentally Retarded Probationer.—Arnold 
Talent and Robert E. Keldgord of the Pima 
County (Arizona) Adult Probation Department 
state that the retarded offender comprises up to 


24 percent of the offender population but little 
seems to have been done toward his or her re- 
habilitation. Since 1972 the Department, with 
LEAA funds, has sought to address this problem 
and has produced some tentative findings. The 
project also offers a model to be utilized by other 
correctional agencies. 

An Inmate Grievance Mechanism: From De- 
sign to Practice—In late 1972 the California 
Youth Authority appointed a task force to draft 
tentative principles for a procedure permitting 
the expression and resolution of grievances of 
CYA inmates in a just equitable manner. The 
most important elements identified as essential 
for an effective grievance mechanism were par- 
ticipation on the part of line staff and wards in 
the design and operation of the procedure and in- 
dependent, outside review of grievances by pro- 
fessional arbitrators. Authors Keating and Kolze 
report that the procedure has been exceptionally 
effective in the California Youth Authority and 
may provide a useful model for others. 

Operation New Concept: Prison Inmates as 
Youth Authority Staff Aides—A small group of 
carefully selected adult inmates from the Cali- 
fornia Institution for Men at Chino serve as staff 
aides in the adjacent Youth Training School. 
They serve as counselors, develop and implement 
programs, and prevent and control disturbances. 
According to Heim, Marks, and Bables, the suc- 
cessful resolution of the aides’ role conflicts is 
reflected in their defending staff during alterca- 
tions. Some will seek employment as youth coun- 
selors when they are paroled, having developed 
counseling skills to go along with their interest 
in helping young delinquents. 


All the articles appearing in this magazine are regarded as appropriate 
expressions of ideas worthy of thought but their publication is not to 
be taken as an endorsement by the editors or the federal probation office of 
the views set forth. The editors may or may not agree with the articles 
appearing in the magazine, but believe them in any case to be deserving 


of consideration. 
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Achieving Better Questions: A Half Century’s 
Progress in Correctional Research 


By DANIEL GLASER 
Professor of Sociology, University of Southern California 


IFTY years ago, when Federal probation be- 

gan, the dream of correctional researchers 

was to find a definitive answer to every di- 
lemma confronting judges and correctional agen- 
cies. This objective was glowingly expressed when 
Sheldon and Eleanor Glueck wrote: 

Suppose ... that a judge had before him separate 
prognostic tables based on fines, on imprisonment... 
on probation, or even more discriminately on results 
obtained by different probation officers. And suppose 
that the judge ... found that Prisoner X according 
to past experience with other prisoners who in certain 
pertinent particulars resembled X, had, say nine of ten 
chances of continuing in crime if sent to a prison, seven 
out of ten if sent to a reformatory, five out of ten if 
placed on probation, and only two out of ten if placed 
on probation under Supervisor Y. Clearly, the judge 


. would greatly improve his exercise of discretion 
in imposing sentence.! 


Today we are closer to this dream. The U.S. 
Board of Parole routinely uses actuarial predic- 
tion tables for guidance in release decisions, and 
much more adequately than did Illinois 40 years 
ago when it pioneered such devices.2 But even 
when the needed further research makes these 
tables more comprehensive and pertinent than 
they are today, there still will be many difficult 
policy and practice questions. 

A review of a half century’s research in cor- 
rections reveals much that is useful. Yet a study 
of its influence suggests that the primary con- 
tribution of past research to correctional progress 
is not in its answers to the questions that were 


1 Sheldon and Eleanor Glueck, After-Conduct of Discharged Offenders, 
London: Macmillan, 1946, pp. 68-69. 

2 Peter B. Hoffman and Lucille K. DeGostin, “Parole Decision- 
Making: Structuring Discretion,” FEDERAL PROBATION, December 1974, 
provides a detailed description of this U.S. Board of Parole procedure, 
as well as the research findings on which it is based. For some de- 
seription of prior efforts elsewhere, and their pitfalls, see: Daniel 
Glaser, “Correctional Research: An Elusive Paradise,’’ Journal of Re- 
search in Crime and Delinquency, January 1966, reprinted in Robert 
M. Carter and Leslie T. Wilkins, Probation and Parole: Selected Read- 
ings, New York: John Wiley, 1970. 

3 The classic controlled experiments include: the SIPU_ (Special 
Intensive Parole Unit) series, described in Daniel Glaser, The Effec- 
tivencss of a Prison and Parole System, Abridxed Edition, Indianapolis: 
Robbs-Merrill, 1969, pp. 310-312: the PICO (Pilot Intensive Counseling 
Organization) Project, reported in Stuart Adams, “The PICO Pro- 
ject,” in Norman Johnston, Leonard Savitz and Marvin E. Wolfeang 
(eds.), The Sociology of Punishment and Correct’on, Second Edition, 
New York: John Wiley, 1970, pp. 548-61; CTP (Community Treatment 
Project) reported in Ted Palmer, “The Youth Authority’s Community 
Treatment Project,” FEDERAL PRoBATION, March 1974; Group Counsel- 
ing in Prison, reported in Gene Kassebaum, David A. Ward and Daniel 
M. Wilner, Prison Treatment and Parole Survival, New York: John 
Wiley, 1971. 

* Robert Martinson, ‘‘What Works?—Questions and Answers About 
Prison Reform,” The Public Interest, Spring 1974. 


investigated, but in its guidance to more fruitful 
questions. 


What Works? 


The highway of correctional history is paved 
with punctured panaceas—the perennial prescrip- 
tions of smaller caseloads, more counseling, and 
other shibboleths. In the 1950’s and early 1960’s 
these were accepted as curealls, and prescribed 
for all offenders. Thanks to research, primarily 
controlled experiments in California, we now 
know better.* We know that no single policy or 
service rehabilitates all offenders, and we have 
saved millions by vetoing proposals from practi- 
tioners who still recommend these costly expend- 
itures for everyone. 

In corrections as in medicine, whenever con- 
trolled experiments have been designed and car- 
ried out rigorously, and under realistic conditions, 
they have yielded much more conclusive knowl- 
edge than have other research methods. Ponti- 
fications to the contrary are occasionally voiced 
nevertheless, either by: (1) those who are dis- 
appointed that experiments do not substantiate 
their pet hypotheses; (2) those—even some of the 
pioneer experimenters themselves—who appear 
to be oblivious to this research impact, overlook- 
ing, for example, how very widely the effective- 
ness of California Youth Authority’s Community 
Treatment Project was cited to justify increased 
use of alternatives to incarceration during the late 
1960’s and early 1970’s, or the extent to which 
the accomplishments of this experiment and the 
PICO Project were cited as support wherever 
differential caseloads were introduced; (3) those 
who are impatient with the inertia, ignorance of 
research, and resistance to change among cor- 
rectional practitioners. 

“What works?” was the usual question raised 
by early promoters of correctional evaluation re- 
soarch. The answer suggested in the provocative 
Martinson review is: ‘With few and isolated ex- 
ceptions . . . rehabilitative efforts have had 
no appreciable effect on recidivism.”! This con- 
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clusion is applied to academic education, voca- 
tional] training, individual counseling, group coun- 
seling, transforming the institutional environ- 
ment, medica] treatment, early release, intensive 
supervision, and\ community treatment. Martin- 
son’s persuasive interpretations of his findings 
are: (1) The impact of rehabilitation effort has 
usually been negligible by comparison with that 
of the crime-generating conditions in our society, 
or in our correctional institutions; (2) some re- 
habilitation efforts may actually have conse- 
quences opposite to those intended, for they seem 
_ to foster more crime than they prevent; (3) de- 
terrence alone—from the punishment involved in 
arrest and confinement regardless of the correc- 
tional program—often has an important impact 
which researchers overlook. 

Actually, in over 40 percent of the correctional 
evaluation studies that Martinson summarizes in 
his article, he indicates distinctly positive results 
for some programs for certain types of offenders 
or in some circumstances,® and often negative 
effects are evident from the same program for 
other types of offenders.® The differential impact 
revealed in so many studies dramatizes how un- 
sound was the thinking of those who expected 
that a single service or procedure they were test- 
ing would reduce recidivism for almost all of- 
fenders. 

Correctional researchers and their sponsors 
have often resembled the many medical adven- 
turers who sought a single remedy for ali human 
ailments, but were eventually discredited. Instead, 
medicine and all other complex applied science 
efforts that have been very fruitful—for example, 
making synthetic fibers, increasing crop yields, or 
finding oil—have advanced beyond the global 
“What works?” question. To some extent they 
moved, as many advocate for corrections, to the 
question of “What works best for what subjects 
or materials under what circumstances?” The 
greatest gains, however, have come from answer- 
ing questions that begin with “Why.” 

Knowledge grows not just from objective evi- 
dence, but from an interaction between evidence 
and inference. In all well-established sciences, 
theory guides research and research tests theory. 
Therefore, that which is accepted as the scientific 
basis for practice in agriculture, engineering, 


5 For details, see Ted Palmer, ‘“‘Martinson Revisited,”” Journal of 
Research in Crime and Delinquency, in press 1975. 

® For example, in the PICO and CTP experiments cited above, and 
in Francis J. Carney, “Correctional Kesearch and Correctional Decision- 
Making,” Journal of Research in Crime and Delinquency, July 1969. 


medicine and other applied sciences more clearly 
successful than criminology, consists not so much 
of specific facts as of established scientific princi- 
ples that can guide practical decisions. Accord- 
ingly, the most important queries, if we are to 
gain useful knowledge from correctional research, 
are of the type: “Why does a program reduce 
recidivism in certain kinds of offenders under 
certain circumstances?” and “Why does this pro- 
gram not reduce recidivism in other kinds of 
offenders or in other circumstances?” But how 
are scientific answers to such questions procured? 


Why Do Offenders Change or Not Change? 


In any applied science, the answers to “why” 
questions—the explanations—come from estab- 
lished theory of the underlying “pure” sciences. 
Thus the answers in engineering come mainly 
from physics and the explanations in scientific 
agriculture come from chemistry, plant physiol- 
ogy, genetics and microbiology. In corrections we 
are concerned with the conduct of people, indi- 
vidually or collectively. Accordingly, our expla- 
nations must come from the behavioral or social 
sciences. They will be special applications to cor- 
rections of general principles that account for the 
patterning of human behavior in a large variety 
of circumstances. Psychology, sociology, anthro- 
pology, economics, and history can all be useful. 

From modern psychology we draw the well- 
validated laws of learning, notably: Rewarded 
behavior tends to be repeated, while behavior that 
is not rewarded tends to be extinguished—to dis- 
appear; behavior that is punished in circum- 
stances where it previously was rewarded tends 
to disappear only while it evokes punishment, and 
to recur thereafter unless alternative behavior 
has been rewarded in these circumstances; be- 
havior that previously was rewarded intermit- 
tently is less readily extinguished by interruption 
of the rewards than behavior that previously had 
always been rewarded. 

From social psychology, a field shared by psy- 
chology, and sociology, we gain an appreciation 
of the extent to which people find their primary 
rewards in a favorable conception of themselves, 
we recognize that this self-conception comes 
mainly from their view of the attitudes of others 
toward them, and we therefore understand why 
they seek the companionship of those whose ap- 
proval they evoke. From sociology and anthro- 
pology we learn the basic law that social separa- 


4 
es 
4 
: 
: 
3 
Sf 
q 
> 


ACHIEVING BETTER QUESTIONS 5 


tion fosters cultural differentiation, so that forced 
or voluntary segregation of those whose behavior 
is deviant fosters deviant subcultures. From eco- 
nomics we learn the laws of supply and demand, 
and of reciprocity in\exchange, which explains 
the continual emergence of-~channels for the mar- 
keting of stolen goods, narcotics and illegal serv- 
ices, as well as many correlates of property 
offenses. 

In addition to these abstract principles appli- 
cable to humans in all times and places, there are 
historical trends pertinent to understanding and 
controlling contemporary crime in the United 
States. Technological changes have accelerated 
urbanization and have raised the demanded levels 
of educational attainment. Thus the median years 
of schooling of adults in our country rose between 
the 1940 and 1970 censuses from 8 to more than 
12 years. The poor from the rural United States 
mainland—especially the South—and from ad- 
jacent Spanish-speaking areas have been crowded 
into our slums since World War II. Their children 
and grandchildren were linguistically handicapped 
in our schools, and thus were more impeded in 
legitimate pursuits than were youth of previous 
eras, when educational deficiencies were not such 
a drawback. Therefore, it should not be surprising 
if today’s youth with school problems are more 
predictably attracted to the alternative opportu- 
nities for distinction that theft, drugs or violence 
can provide, especially when with associates who 
have similar problems.* Furthermore, the decline 
of family businesses, the inventions that reduce 
chores in the home, the high rates of divorce and 
separation, and the growth of age-specific recre- 
ational facilities, have increased the separation 
of adolescents from adults in virtually all seg- 
ments of our population and thus impeded tradi- 
tional social control of delinquency by the family. 

Unfortunately, little research of the past half 
century has directly focused on applying such be- 
havioral and social science knowledge to correc- 
tions. Nevertheless, these explanatory. perspec- 
tives can guide criminal justice policies and can 
give future investigations a more adequate 
grounding in both basic science and past crim- 
inological research than has been typical of cor- 
rectional studies thus far. 


7 Travis Hirschi, Causes of Dclinquency, Berkeley: University of 
California Press, 1969, chapter 7, is one of the best of many sources 
of data on this. 

® For a fuller analysis of typing problems and solutions, see Daniel 
Glaser, ‘“‘The Classification of Offenses and Offenders,” in Daniel Glaser, 
Ed., Handbook of Criminology, Chicago: Rand McNally, 1974. 


What Works for Whom and Why? 


It follows from the preceding comments that 
the focus of both policy and research in correc- 
tions should be on particular types of offenders, 
rather than on all of them collectively. Yet there 
is an infinite variety of ways of classifying crim- 
inals into types. Futhermore, no very elaborate 
and useful classification scheme can be applied 
with complete precision to a large cross section 
of correctional clientele, for most offenders have 
manifested some attributes distinctive of several 
categories in these schemes. 

This difficulty in the use of any classification 
systems reflects several facts. First of all, many 
so-called types—for example, “novice” and “pro- 
fessional’”—-represent only extremes of a con- 
tinuous dimension with all degrees of gradation, 
and with most offenders in our courts scattered 
somewhere between the extremes. Secondly, most 
criminal careers include some diversity of offenses 
and are describable by several different dimen- 
sions rather than a single one. Thirdly, people 
are somewhat inconsistent, so that a description 
of one period in their lives does not always fit 
another period. 

Despite these problems in using typologies in 
corrections (and in most of the behavioral and 
social sciences), valid and practical explanatory 
and predictive generalizations can be made in 
terms of conceptually pure types, as long as it is 
recognized that there is frequent need to qualify 
or supplement them when dealing with actual 
cases. This procedure of starting with idealized 
types is analogous to a physician’s use of medical 
principles formulated in terms of classic cases of 
a particular ailment, which must be modified in 
practice when the patient shows multiple ailments 
or other complications that require application of 
additional principles, rather than just those that 
would be considered if attention could be limited 
to the predominant ailment.* 

This brief article cannot discuss all useful dis- 
tinctions among correctional clientele, but re- 
search and theory indicate that three dimensions 
for classifying offenders are especially important 
in the guidance of criminal justice policy, and in 
anticipating the most fruitful new questions for 
researchers: 

A. Commitment to a Career in Crime.—Studies 
using anonymous questionnaires indicate that a 
majority of adults in the United States at one 
time or another, especially during adolescence, 
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engage in shoplifting or other crimes for which 
serious penalties could be imposed, but that they 
do not persist in these activities. The high suc- 
cess rates of probation for adult first offenders,® 
and of community treatment rather than incar- 
ceration for so-called “neurotic” juvenile of- 
fenders,'” suggest that.those who get involved 
in crime but are not committed to it as a career 
are readily deterred by the threat of punish- 
ment and may be helped by counseling. Ap- 
parently, because such people have experienced 
enough rewards in pursuits and relationships that 
- would be jeopardized by the stigma of crime, they 
have a stake in conformity with the law; if they 
forget this when they become involved in an of- 
fense, their arrest before they engage in much 
serious illegal activity makes crime unrewarding 
for them. The longer they are incarcerated, how- 
ever, the less their stake in conformity is likely 
to become and the greater will be the prospect of 
their developing and accepting a conception of 
themselves as criminals.!! 

The other extreme of this dimension consists 
of people who have experienced much success in 
criminal pursuits and little in alternatives to 
crime. These include many juvenile recidivists 
who typically are unspecialized in their offenses, 
and adult professional criminals who tend to be 
specialists.!* 

Juveniles highly committed to criminal careers 
have usually had years of conflict with authorities 
and of enculturation in delinquent groups. Re- 
search indicates that they have lower recidivism 
rates following traditional institution confinement 
than after early release to their homes with in- 

® Ralph England, “What Is Responsible for Satisfactory Probation 
and Post-Probation Outcome?,” Journal of Criminal Law, Criminology 
and Police Science, April 1957. 

10 Ted Palmer, “The Youth Authority’s Community Treatment Pro- 
ject,” FeEpERAL PROBATION, March 1974. 

11 Robert G. Culbertson, “The Effect of Institutionalization on the 
Delinquent Inmate’s Self Concept,” Journal of Criminal Law and 
Criminology, March 1975. 

12 Marvin E. Wolfgang, Robert M. Fislio, and Thorsten Sellin, De- 
linquency in a Birth Cohort, Chicago: University of Chicago Press, 
1972, pp. 188-90; James A. Inciardi, Careers in Crime, Chicago: Rand 
MeNally, 1975. 

13: Ted Palmer, “The Youth Authority’s Community Treatment Pro- 
ject,” FEDERAL PROBATION, March 1974. 

14 Francis J. Carney, “Correctional Research and Correctional 
Decision-Making,” Journal of Research in Crime and Delinquency, 
July 1969. 

“3 Reis H. Hall, Mildred Milazzo, and Judy Posner, A Descriptive 
and Comparative Study of Recidivism in V’re-Release Guidance Center 
Relcasecs; Washington, D.C.: U.S. Department of Justice, Bureau of 
Prisons, 1966. 

16 Brian N. Odell, “Accelerating Entry Into the Opportunity Struc- 
ture: A Sociolugically Based Treatment for Delinquent Youth,” Soci- 
ology and Social Research, April 1974; H. L. Cohen and J. Filipezak, 
A New Learning Environment, San Francisco: Jossey-Bass, 1971. 

17 Lloyd E. Ohlin, Robert B. Coates, and Alden D. Miller, ‘Radical 
Correctional Reform: A Case Study of the Massachusetts Youth Cor- 
rectional System,” Harvard Educational Review, February 1974; Yit- 
zhak Bakal, ed., Closing Correctional Institutions, Lexington, Mass.: 
D.C. Heath, 1973. 

1® Daniel Glaser, The Effectiveness of a Prison and Parole System, 
Abridged Edition, Indianapolis: Bobbs-Merrill, 1969, pp. 32-34, 36, 40, 


41; James A. Inciardi, Careers in Crime, Chicago: Rand McNally, 1975, 
pp. 73-74. 


tensive counseling by psychologists and social 
workers.* They also have lower recidivism rates 
as youthful inmates of penitentiaries if in typical 
programs than if in psychotherapy.'! They bene- 
fit, however, from graduated release through half- 
way houses rather than direct release,’® and from 
intensive programmed education in correctional 
programs,'® perhaps because most have previously 
had little successful experience in work or school 
when residing in homes of weak parental influence 
and in high delinquency neighborhoods. 

The above findings support social science theory 
which suggests that to change such recidivistic 
youth one must foster their attaining rapport 
with adults whom they cannot readily manipulate, 
as well as their experiencing gratification in adult 
roles. Paraprofessionals, particularly ex-delin- 
quents, are often effective in facilitating these 
attainments. Also, the Massachusetts experiment 
with replacing large and necessarily regimented 
juvenile correctional institutions by small home 
facilities, custodially secure if necessary, should 
also be effective. Such experiments should be ex- 
tended and their evaluation continued,'? as well 
as programs directed to making education and 
work experiences more satisfying and successful 
for these youth. 

Not enough is known of factors in recidivism 
reduction for professional criminals. The laws of 
learning imply that such long rewarding but 
often interrupted illegal pursuits are not readily 
changed. Case studies and the ages of known of- 
fenders, however, suggest that most eventually 
terminate their criminal careers, some in middle 
and some in old age. This usually occurs following 
extensive imprisonment, after which they either 
acquire legitimate trades or businesses, for a 
comfortable income, or more often, accept a very 
low standard of living.'’ 

The preceding paragraphs describe the ex- 
tremes of one dimension, commitment, although 
each paragraph could be considered descriptive 
of a distinct type. As suggested earlier, most of- 
fenders dealt with by a court or a correctional 
agency may be intermediate between these ex- 
tremes. Furthermore, it is often difficult to assess 
commitment precisely; indeed, the official crim- 
inal record may not reveal it as accurately as 
indirect evidence, such as the discrepancy be- 
tween an offender’s standard of living in the 
community and his or her known legitimate in- 
come. Obviously, more research focused on the 
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measurement, causes and consequences of com- 
mitment to criminality is much needed. 

B. Violence of Offenders.—Violence is a di- 
mension of crime of special concern to the pub- 
lic. The rates of eyed Ae ote known to the 
police, and of violent offenders among those con- 
fined in correctional institutions, have been in- 
creasing almost continuously. for more than a 
decade. Meanwhile, the proportion of these 
crimes that are deadly has also increased mark- 
edly, reversing a 50 percent decline in our 
homicide rate from the early 1930’s to the mid- 
1950’s. In addition, the median age of persons 
arrested for homicide dropped sharply during the 
1960’s and 1970's. 

Major factors in the decline of homicide for 
over 20 years after 1933 probably were the in- 
creasing urbanization and education of the popu- 
lation; homicide rates were higher in rural than 
in urban areas then, especially in the Southern 
states, and they have always varied inversely 
with education and directly with extreme poverty. 
The reversal of this decline, from: the mid-1950’s 
to the mid-1970’s, probably results from: (1) 
concentration in highly povertous urban slums of 
people from areas of the United States and Latin 
America with the highest homicide rates; (2) 
the already discussed increased isolation of youth 
from adults in our society; (3) especially, the 
fourfold increase in annual rates of manufacture 
and import of handguns in the United States 
between 1962 and 1968, and the continued high 
rates of handgun proliferation since then.!® 

Despite these trends and the public’s concern, 
not much correctional research has focused on 
violence. Efforts to predict such offenses on parole 
yielded little of practical value,?” apparently for 
three reasons: (1) the already indicated low 
specialization of juvenile recidivist offenders in 
any particular type of offense; (2) the relative 
rarity of recidivist offenders with careers purely 
in violent crime, despite the national publicity 
which some of them receive; (3) the apparent 
‘deterrent effect of penalties, and the consequent 


1® George D. Newton, Jr., and Franklin E. Zimring, Firearms and 
Violence in American Life, a staff report submitted to the National 


Commission on the Causes and Prevention of Violence, Washington: 
U.S. Government Printing Office, 1969, chapter 4; Colin Loftin and 
Robert H. Hill, “Regional Subculture and Homicide,” American Soci- 


ological Review, October 1974. 

2° Ernst A. Wenk, James A. Robison, and Gerald W. Smith, “Can 
Violence Be Predicted,” Crime and Delinquency, October 1972. 

21 Morton Bard, “Family Intervention Police Teams as a Community 
Mental Health Resource,” Journal of Criminal Law, Criminology and 
Police Science, June 1969; Hans H. Toch, Violent Men, Chicago: Al- 
dine, 1969. 

22 Newton and Zimring, op. cit., chapter 7. 


low recidivism rates of first offenders sentenced 
for such crimes. 

What seems to be more promising is a focus 
of research on altering the behavior of those 
who have had repeated physical altercations, 
whether in crimes for which they were convicted 
or in fights that were not prosecuted but that 
nevertheless impeded their adjustment at school, 
at home, at work or in institutions. Studies thus 
far suggest at least three fruitful approaches to 
this task. The first is with experiments in crisis 
intervention and role-reversal training for the 
violence-prone, as pioneered by Bard and Toch.?! 
Since rates of violence are directly correlated 
with associates who share a “subculture of vio- 
lence,” and inversely correlated with education, 
a second type of desirable experiment is with 
training of the violence-prone in verbal communi- 
cation skills, whether through programs such as 
the Dale Carnegie course, active group therapy, 
inmate government, debating clubs, team sports, 
or any other formal groups stressing inhibition 
of violence and fostering verbal interaction in its 
place. Closely related is a third type of research, 
on facilitating and encouraging mixtures of of- 
fenders of diverse backgrounds and ages, and of 
both sexes, as well as increasing gratifying per- 
sonal contacts with ex-offenders or with non- 
offenders (for example, through the Quaker or 
senior citizen visitor programs). 

To reduce society’s danger from violent of- 
fenders, we must try to disarm them. This goal 
probably could be approached gradually, whether 
or not it is completely attained, by making it 
more difficult for the violence-prone to obtain 
handguns; these weapons are by far the most 
lethal of those in common use, five times as deadly 
statistically .as knives?? and more readily con- 
cealed than rifles. Measures that could contribute 
to this objective include: restricting the manu- 
facture, import and sale of handguns; govern- 
ment purchase at nonprofit prices (and destruc- 
tion) of used handguns in working order; 
carefully restrictive licensing, testing and train- 
ing of handgun purchasers, and licensing of each 
separate purchase; strict penalties for unlicensed 
purchases and for unlicensed possession of hand- 
guns manufactured after the date when strict 
licensing of purchasers and purchases begins; 
increased certainty of appreciable penalties for 
improper use of guns and for their possession 
by persons convicted of crimes of violence or other 
serious crime. None of these measures involve 
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the highly controversial and probably less effec- 
tive proposal of registering all currently owned 
guns. : 

C. Alcohol and Drug Abuse.—Throughout the 
known history of these statistics in the United 
States, a large majority of arrestees for mis- 
demeanors, a smaller majority of arrestees for 
violent felonies, and an appreciable percentage 
of arrestees for other types of felony, were under 
the influence of alcohol at the time of their 
offense. Particularly extensive were small-scale 
forgeries and other petty property crimes com- 
- mitted by chronic alcoholics without funds when 
anxious to initiate or to continue drinking sprees. 
Added to these offenses in the past few decades 
have been habitual property crimes perpetrated 
to pay the high costs of addiction to opiates. A 
large fraction of correctional clientele in the 
past quarter century have been sentenced for 
possession or sale of drugs, often discovered when 
they were arrested for other offenses. 

After trying the Prohibition Amendment to 
our Constitution for 14 years, we learned that 
the ‘‘curses of drink” are not eliminated by such 
laws, but rather, are augmented by the flourish- 
ing of organized crime, by its corruption of the 
criminal justice system, and by consequent in- 
creased public disrespect for that system. Today, 
when a majority of youth in their late teens or 
early twenties, in all social classes, admit to poll- 
sters that they have used marihuana, efforts to 
suppress that drug by prohibition laws seem to 
have the same effects as did the Prohibition 
Amendment. The decriminalization of marihuana 
possession is now clearly underway in about a 
third of our states, and it probably is not a trend 
that will be reversed. Thus the gradual acceptance 
of this drug’s use in ordinary American social 
life seems likely. This idea may shock those of 
my generation who ignore the evidence that their 
use of alcoho] is more frequently disabling than 
is “pot” use by most of our youth. Various other 
drugs also seem to wax and wane in popularity 
as fads and fashions in youth society, much as 
there have been fluctuations in preference for 
beer, wine, or whiskey among adults. 

The economics of supply and demand have 
made the shutting off of some sources and chan- 
nels of illegal drugs only evoke expansion of 
other sources and channels. The ineffectiveness 
of interception efforts in the long run reflects, 
in part, a burgeoning demand for chemicals that 
alter human moods. This demand is suggested 


by survey reports that a majority of middle and 
upper-class housewives use tranquilizing, seda- 
tive, or stimulant drugs. The various illegal mood- 
changing substances appear to be more popular 
than medically prescribed drugs among poorer 
people, alihough all types are used appreciably 
in all social classes. 

It seems evident that we are moving to an ethic 
of letting people “do their own thing” to their 
bodies with any type of substance, provided they 
do not injure others; even if they impair their 
health and neglect their family obligations, the 
criminal law seems ineffective to correct their 
addiction. This ethic prevailed in the 1930’s with 
the repeal of our alcohol prohibition laws; since 
then we only try to educate people on the risks 
they may be imposing on themselves by drinking 
too much, but alcoholic beverages are available 
for purchase if anyone wishes to use or abuse 
them. If this trend is developing for marihuana 
and other substances, perhaps we can restrict 
advertising or other temptations to misuse these 
drugs even more than we do with alcohol and 
tobacco advertising and sales controls. Decrim- 
inalization of public drunkenness by medical de- 
toxification centers replacing jails for drunks, 
and the growth of methadone maintenance for 
heroin addicts, also suggest the shifting of re- 
sponsibility for dealing with drug abuse from 
criminal justice to public health and education 
institutions. While these developments probably 
will reduce drug-related crimes, they may also 
reduce nondrug offenses and affect police and 
court decisions and efliciency; these hypotheses 
pose important questions for researchers in the 
coming decades. 


Why Does Correctional Policy 
Change or Not Change? 


The newest and perhaps the future’s most im- 
portant sources of theory for correctional studies 
may well be political science and its related sub- 
discipline, political sociology. Possibly the major 
reason correctional researchers are developing 
an interest in these perspectives has been the 
repeated frustration of efforts to change policy 
and practice by traditional types of scientific 
inquiry. 

One method of explaining this past frustration 
is to study the differences between what was 
presumed to happen to correctional practice or 
offender experience and what actually occurred 
in various research projects that failed to reduce 
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recidivism. There is evidence, for example, that 
reducing caseloads in probation or parole expands 
the staff’s paperwork and conference time much 
more than it affects their contacts with or serv- 
ices for offenders.*? Furthermore} even appreci- 
able increase in contacts might only increase 
staff awareness of technical rule violations by 
offenders, and lead to actions impairing rather 
than augmenting the offenders’ experiences of 
rewards from alternatives to crime. Similarly, 
efforts to motivate inmate participation in 
counseling, education, or vocational training in 
prison, by propagating the belief that any or all 
of these will reduce their term of confinement 
before parole, may only increase their manipu- 
lative and insincere participation in these activ- 
ities; it may impair rather than encourage the 
utilization of these services by offenders who 
sincerely seek such aid for self-improvement. 
What is more, a little schooling or vocational 
training may be antirehabilitative in corrections, 
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by increasing unrealistic expectations and sub- 
sequent frustration, as compared with sufficient 
quantity and quality of education to make a very 
definite increase in an offender’s economic and 
social opportunities. 

A second approach is to investigate the tactical 
moves, negotiations and bargaining of special in- 
terest groups in resisting or achieving correctional 
change. The pioneer and continuing leader in this 
field has been Harvard’s Professor Lloyd E. Ohlin, 
both in his theoretical writing,’> and in his al- 
ready cited and prospective studies on the closing 
of juvenile correctional institutions in Massa- 
chusetts. Additional research of this type is be- 
ginning to emerge, but much more is needed. 


Conclusion 


The history of science, Thomas Kuhn points 
out, is marked not by continuous cumulative 
growth so much as by periodic incremental jumps 
or surges following the introduction of new per- 
spectives for looking at problems.?® Among the 
most prominent of such sources of what Kuhn 
calls “scientific revolutions” were the theories 
of universal gravitation, of germ causation in 
disease, of evolution, and of mass-energy and 
space-time relativity. Dramatic revolutions for 
correctional science are not suggested here, but 
a series of new perspectives are pointed out as 
the most important gains from the past half- 
century of correctional research. 


organization and management relates to the 

rapid expansion of the Federal Probation 
System and is an attempt to fill a growing need 
.on the part of chief probation officers whose re- 
cent oflice growth has been of significant propor- 
tions. It is expected that this expansion will be 
accelerated since the enactment of the Speedy 
Trial Act which provides pretrial services to al- 
leged offenders. The goal of this article, then, is 
to present managerially relevant theories, as well 
as factual information, which will be useful in 
provoking discussion, comparison, or constructive 
suggestion within the various district probation 
offices of the Federal system, and State and 
County systems undergoing similar growth. 

The enhancing of State and local correctional 
programs through project and grant funds pro- 
vided under the Law Enforcement Assistance Act 
has, in recent years, been of considerable magni- 
tude. Unfortunately, the funding provisions of 
this act have not applied to the Federal probation 
system. For the past 3 fiscal years, however, the 
Congress has approved significant increases in 
the number of oflicer and clerical staff, to the de- 
gree that approximately one-half of the current 
authorized officer strength of 1,468 has been ap- 
pointed during the past 2 years. While some might 
disagree on the importance of the problems that 
this rapid expansion has created, others might 
tend to agree with the writers that the rapidity 
of change in many areas has assumed crisis pro- 
portions. These are evidenced by such situations 
as the lack of planning, the lack of goal definition, 
and the almost complete absence of involvement 
of local administrators in the change processes. 
The relative insularity of local probation admin- 
istrators from the usual and traditional require- 
ments imposed upon managers in the executive 
departments of the Federal Government has 
brought about a situation in which there is not 
only a lack of experience to deal with such change, 
but a lack of conceptual framework for doing so. 


rors prescriptive statement on strategies of 
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Management Strategies for Federal Probation 
Offices\in Metropolitan Areas 


By ROBERT M. LATTA AND JACK CocKs* 


For example, information relating to budget ex- 
penditures and service accountability is almost 
totally absent in the administrative repertoire of 
a district chief probation officer. 

If there are any observable trends in the re- 
action of the Federal service toward rapid growth 
and toward extensive programing changes, they 
are indicators that the organization is moving in 
the direction of traditional bureaucracy. The con- 
cept of span of control, for example, has been 
given meaning in a budget formula in which one 
supervisor is deemed capable of supervision of 
from 6 to 11 officers. The justification for this 
approach is found in general organizational 
theory going back to the principles of Taylor and 
Urwick, yet it has been only during the current 
fiscal year that specific supervisory positions have 
been requested in the budget proposal presented 
to the Judicial Conference! Further, where larger 
districts have proposed and justified needs for 
staff and administrative positions, such requests 
have not found their way into the budget pro- 
posal. Use of personnel for such assignments, 
however, is not frowned upon. While there is a 
continued absence of availability of basic infor- 
mation for management purposes, for general in- 
formation purposes or for research analysis, 
there is now evidence of awareness that informa- 
tion systems are important. There has been con- 
tinued emphasis upon the status of the individual 
officer as an employee with independence and au- 
tonomy, distinguished by his “officer” title, as op- 
posed to other systems where “deputies” and 
“assistants” are identified; balancing this is re- 
cent evidence of concern about uniformity, a 
consistent level of service, and performance ac- 
countability. 

To sum up, the administrator of a metropolitan 
office in the Federal system has been asked to 
accommodate to rapid growth of staff through tra- 
ditional means of selection and employment 
(which serve to bring new personnel into employ- 
ment status somewhere between January and 
April of the fiscal year) ; he has been insulated 
from any meaningful participation in the plan- 
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ning process; he has been deprived of basic in- 
formation necessary for systems control; he has 
been presented with a tradition of officer auton- 
omy which contains an element of resistance to 
management direction; and yet he has not been 
provided with supervisory personnel in sufficient 
quantity to make organizational structure a 
reality. 

Coordination and support of district probation 
offices is the role of the Probation Division of the 
Administrative Office of the United States Courts. 
During the rapid expansion period of the past 
few years, the Division was comprised of only 
five professional positions, generally without 
prior supervision or management experience, who 
struggled manfully to promote the efficient admin- 
istration of the system. The Division is now grow- 
ing (but not in proportion to total system growth) 
and it has adopted a regional configuration to 
enhance closer liaison with district offices. Tem- 
porary duty, comprising 30-day assignments of 
field officers, has assisted the Division in its ca- 
pacity to respond to local requirements. 

Several references have been made to organi- 
zation and systems theory in the paragraphs 
above. Before reviewing selected applications of 
management strategies, it may be useful to define 
a context of theory within which they operate. 


Organizational Structure and 
Managerial Behavior 


The increasing criticism of the entire system 
of American criminal justice has moved far be- 
yond concern about safety in the streets of a 
decade ago to encompass not only the police, but 
courts and corrections as well. Concern about cor- 
rectional effectiveness leads inevitably to concern 
about management and administration. 

It is well known that the wide variation in 
organizational approaches, from state-to-state, 
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Sowers Printing Co., 1970. 
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and Goals, Corrections. Washington, D.C.: U.S. Government Printing 
Office, 1973. 

4D. McGregor, The Professional Manager. New York: McGraw-Hill 
Book Company, 1967. , Leadership and Motivation. Cambridge, 

: the M.I.T. Press, 1966. 

5 C. Argyris, Management and Organizational Development. New 
York: McGraw-Hill Book Company, 1973. 

6 R. Likert, New Patterns of Management. New York: McGraw-Hill 
Book Company, 1961. 

7 E. Schein, Process Consultation. Reading, Mass.: Addison-Wesley 
Publishing Co., Inc., 1969. 

8 Warren G. Bennis, Kenneth D. Benne, and Robert Chin, “The 
Utility of System Models and Development Models for Practitioners,” 
in The Planning of Change. New York: Holt, Rinehart and Winston, 
Inc., 1961. 

oA. Etzioni, A Comparative Analysis of Complex Organizations. 
Glencoe, Ill.: Free Press, 1961. 


adds to the difficulty in isolating the common 
characteristics of management in the correctional 
setting. Similarly, the legal basis for organization 
structure varies from jurisdiction-to-jurisdiction. 
There is little evidence that there is an easy 
formula for deciding about an organizational con- 
figuration or managerial system which would pro- 
vide universal applicability. 

A number of organizations and study commis- 
sions have addressed themselves to the problem 
of increasing the effectiveness of the criminal 
justice system and thereby reduce the incidence 
of crime and delinquency in the United States. 
Noteworthy reference materials include the re- 
ports from the President’s Commission on Law 
Enforcement and Administration of Justice ;! the 
publications of the Joint Commission on Correc- 
tional Manpower and Training;? and more re- 
cently, the report of the National Advisory Com- 
mission on Criminal Justice Standards and Goals.* 

The conclusions which may be drawn from 
most of these reports is that the system of crim- 
inal justice, and the system of corrections, specifi- 
cally, have not evolved particularistic organization 
and management requirements which can be seen 
as unique and different from other more general 
theories which have evolved to satisfy the require- 
ments of other social service systems. For one 
thing, the uncertainty about the causes of crime 
and the related solutions which may solve the 
crime problem, and the current inability of social 
science research to provide a more relevant frame 
of reference to determine alternative courses of 
action in estimating their consequences, have con- 
ditioned, but left ambiguous, the process of man- 
agement and the style of managers in all criminal 
justice settings. 

Concern about developing suitable organiza- 
tional structures, and the acquisition of suitable 
management techniques, has led contemporary 
correctional managers toward the fields of busi- 
ness or public administration, to social psychology, 
or to political science for theoretical anchor points. 
Names like Douglas McGregor,‘ Chris Argyris,® 
Rensis Likert,* Edgar Schein,’ Warren Bennis,® 
and Amitai Etzioni® are found frequently in the 
conversations of such managers or in the training 
programs which they solicit or develop for their 
staff members. From such authors, correctional 
administrators have adapted such concepts as 
“participative management,” “organizing for re- 
sults,” “establishing goals and objectives,” and 
“appraisal and evaluation of accomplishment.” 
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Reference to organization and management 
theories must lead the correctional administrator 
to develop his own unique reference construct spe- 
cifically related to the significant and compelling 
force field within which he operates. Different jur- 
isdictions will and should arrive at startlingly dif- 
ferent answers in the development of organiza- 
tional content and structure. In this connection, to 
quote E. K. Nelson, the important objective from 
the standpoint of developing capability for change 
in correctional managers is that “. . . the activities 
should reflect a commitment to desirable goals, 
such as the expansion of Community Treatment 
Programs, the cooperation of numerous resources 
needed for offender reintegration, and the perfec- 
tion of a strategy of search in refining the tech- 
niques of the field.”?° 

It is recognized, of course, that this approach 
to the development of a unique theory construct 
may be subject to challenge as anarchistic at 
worst or inconsistent at best, in terms of provid- 
ing uniformity, consistency and “scientific” an- 
swers to the organization and management of 
correctional delivery systems. In our opinion, ex- 
perience teaches otherwise—major managerial 
concerns and problems find their solution as the 
administrator becomes increasingly clear as to his 
needs, values, aspirations and attitudes, as these 
are challenged by the problems of administrative 
life. Further, such administrators become increas- 
ingly skillful at tailoring responses to typical ad- 
ministrative challenges so as to permit employees 
to respect their own individuality and character. 
At the same time, integrating insights and knowl- 
edge from the behavioral sciences in his responses, 
theory oriented administrators raise the proba- 
bility that problems will be solved or managed in 
ways that do not create greater problems. 

There is, from reference sources, a growing 
body of knowledge relating to the development 
of organization structure and procedure as unique 
to the time, place, and conditions to be met. Situ- 
ational, normative, or environmentally causative 
factors not only can be identified but can be 
shaped toward successful applications with con- 
sequent enrichment of program and staff satis- 
faction.1? 


10 —E. K. Nelson, Jr., and C. H. Lovell, Developing Correctional Ad- 
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The focal concerns and strategies described in 
the sections which follow may be interesting, but 
they are hardly exclusive or exhaustive. They may 
be viewed more as a useful place to start rather 
than as all inclusive. For example, little or no at- 
tention has been given to problems not yet faced 
within the system such as collective bargaining, 
labor relations, unions, affirmative action, or equal 
employment opportunities. 


Strategy Applications 


Within usual measures of definition, the U-S. 
Probation Office in the Central District of Cali- 
fornia qualifies as “metropolitan.” Largest office 
in the Federal system, it consists of a total staff 
of 176 of whom 108 are probation/parole officers, 
three are probation officer assistants and 65 rep- 
resent the clerical support groups. Of the officer 
staff, 68 have been appointed during the past 314 
years (new to the service), including the chief, 
deputy chief and four of the eight supervisors of 
officer staff. Six of the seven clerical supervisors 


-have been appointed during the past year. 


Geographically, the District includes the coun- 
ties of San Luis Obispo, Santa Barbara, Ventura, 
Los Angeles, Orange, San Bernardino and River- 
side. The main Probation Office for the Central 
District is located in Los Angeles with branch 
offices established in Santa Barbara, Ventura, 
Long Beach, Santa Ana, and San Bernardino. This 
area, geographically, represents approximately 
one-third of the State of California, but more 
than one-half—10 million plus—of the State’s 
total population. The Central District Court con- 
sists of 16 judges, all located in the Federal Court- 
house in Los Angeles. With respect to the number 
of persons under supervision of the office, approxi- 
mately 5,000 probationers or parolees are in 
supervision status at the present time. The office 
completes approximately 5,000 investigation re- 
ports in a period of one year. 


Initial Approach 


At first, the considerations about organization 
structure and management approach were viewed 
primarily in terms of reorganization. However, 
as perceptions improved concerning the prospects 
of continuing growth, the newness of staff and the 
awareness of the stultifying effects of the bureau- 
cratic ‘numbers game” of some of the criminal 
justice jurisdictions that new staff had come 
from, a decision was reached to consider the de- 
velopment of a new organization which would 
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open up the traditional pyramid structure, build in 
flexibility, strengthen concepts of team work, and 
develop other approaches based on accurate as- 
sumptions about human motivation and behavior. 
Accordingly, approximately 18 months ago in a 
series of general staff meetings, a list of 10 major 
concerns was presented and discussed with staff 
members. These will be presented in the para- 
graphs which follow in sufficient detail to show 
the application of strategy in each area. 


Planning 


The traditional definition of planning was ac- 
cepted as basis for initiating steps toward a new 
organization. Planning may be defined as the 
decision-making process concerning the develop- 
ment of means (courses of action) to achieve a 
predetermined goal; under this definition, plan- 
ning must take place before activities begin. 

To initiate the planning steps, the chief con- 
vened a group consisting of himself, the deputy 
chief, a senior supervisor who accepted the re- 
sponsibility of an acting deputy chief for opera- 
tions, and chief clerk for a series of discussions 
relating to the structure as well as the coordina- 
tion of activities within and among the office staff. 
The initial decision reached by this group was 
that structure should evolve from assessment of 
needs, not necessarily related to the present job 
titles or salary grades of staff members. This 
planning group, which became known as the ex- 
ecutive group, decided to place emphasis upon the 
importance of teamwork and the development of 
organizational units within which adaptations of 
existing programs, ingenuity, and innovation 
would be seen as having positive values. 

Next, a management group was created con- 
sisting of the executive group, the permanently 
appointed supervisors and six acting supervisors 
who were initial candidates in a supervisory De- 
velopment Program (see below). As a third step, 
action was taken to separate the assignment of 
investigative work from that of supervision of 
offenders. This specialization by function was de- 
signed to meet the perceived need of meeting the 
investigation report requirements of the Courts. 
However, no other specializations were created 
at that time because of the belief that the team- 
work development process would require addi- 
tional time and energy, thereby allowing aware- 
ness to development of the individual skills, 
abilities or expertise of unit members. Changes 
in the clerical support staffing pattern were also 


accomplished at this time with the designation of 
acting supervisors for certain functional opera- 
tions and the creation of one position job assign- 
ments such as personnel clerk, property manage- 
ment, and an administrative intern whose duties 
have primarily been associated with the creation 
of a probation information system. 

Planning is a goal-directed activity established 
for control over the organization. Control, in this 
sense, is looked upon as a process; that is, the 
daily transactions which serve to maintain con- 
formity between plans and action. It is a con- 
tinuing process designed to take advantage of new 
information or changing conditions as well as 
feedback data from the internal information 
system. 


Goals and Job Expectations 


Definition of organizational and individual ob- 
jectives is a deceptively simple process until it 
is attempted—particularly in a group setting. 
Starting with the opinion that employees have a 
right to know what is expected of them in the job 
setting, and adding the belief that employees have 
a responsibility to participate in the process which 
results in decisions which affect them, the man- 
agement group, and, then, staff generally, were 
involved in the preparation of a “mission state- 
ment.” A year later, the preparation is still under 
way, but a great many things are known which 
should not be included. In addition, a number of 
staff members now recognize their large stake in 
the outcome of preparing such a definition, and 
they are aware of their personal investment to 
bring about responsible and constructive change. 

This prolonged discussion about the develop- 
ment of a mission statement is not a conflict situ- 
ation characterized by destructiveness. Rather, it 
is a reflection of the traditional struggle between 
the “healers” and the “keepers” and of the im- 
perfection of previously defined job expectations 
which are characterized by such phrases as “seeks 
to,” “counsels with,” “provides guidance,” etc. As 
may be quite apparent, the goal of this particular 
activity is to develop a meaningful statement 
which will be relevant to the needs, requirements 
and expectations of the local office. 

The major vehicle for moving toward a new 
organization was the initiation of a development 
program for supervisors of officers. This plan, 
after considerable staff input and discussion, was 
initiated approximately one year ago to provide 
6 months training for two groups (six officers 


| 
| 
| 
‘ 


14 FEDERAL PROBATION 


each). Each person, as an acting supervisor for 
six to eight officers, spent 3 hours per week in a 
seminar setting with focus on theory and process, 
3 hours per week in a management setting ad- 
dressing operational concerns, and the balance of 
the hours per week as the acting supervisor with 
full opportunity to test the roles and responsi- 
bilities of team leadership. The objectives of the 
supervisors development course were twofold in 
nature: (1) A way of conceptualizing the objec- 
tives, procedures, and content of the job of super- 
vising U.S. probation officer; and (2) a series of 
specific tasks and interventions for initiating, de- 
veloping, implementing, and assessing a probation 
team development program designed to achieve 
optimum utilization of resources to attain pro- 
bation goals. 

Another series of strategy steps was initiated 
to focus attention to goals and job expectations. 
Still in process, for example, is the development 
of basic position description statements beginning 
with the job of the chief and extending to the 
deputy chief and supervising probation officer. A 
sequence of joint discussions has led to the mutual 
understanding of the nature of the superior’s job, 
developed in conjunction with that of his subordi- 
nate. In a sense, this is a step in the process of 
developing job parameters within which the com- 
ponent parts will include the development of 
measurable goals, the identification of perform- 
ance expectations, the measurement of results, 
and the evaluation of performance effectiveness. 
It is intended that a statement of this type be 
prepared for every position in the office. 


Measures of Success 


There is little meaningful purpose in establish- 
ing goals without a measurement system to de- 
termine the degree of success in achieving them. 
Development of a strategy to create measures of 
success are consistent with the findings of moti- 
vational research which indicate that groups al- 
lowed to do their own planning are generally more 
effective than those upon whom a preset plan of 
action is imposed. Further, groups and individuals 
perform much better and reach planned objectives 
much more quickly when they are provided, on 
an individual and interim basis, reliable and ob- 
jective information about their progress. Em- 
ployees who are assisted and encouraged in estab- 
lishing their own goals of achievement generally 
succeed in reaching a higher level of accomplish- 
ment than those who are not. 


There are at least two definitions of success 
which must be given consideration. One is admin- 
istrative and the other is operational. In the de- 
velopment of the mission statement referred to 
above, one phrase has achieved consensus, namely, 
‘*. . . to reduce the incidence of crime and delin- 
quency ....”’ While it might be said that success 
occurs whenever crime and delinquency have been 
reduced as a result of probation effort, that alone 
is not necessarily a definition of administrative 
success. Administrative theory would support a 
definition of administrative success only if the 
elements were definable and translatable to 
achieve similar reduction of crime on a systematic 
basis and with the greatest degree of cost effec- 
tiveness. The absence of such criteria indicates 
that the measure of administrative success is yet 
to be developed and rests, in large part, outside 
the jurisdiction of the local office. 

Criteria for development of measures of success 
in an operational context are quite possible to 
create and to make useful. Basically, they relate 
to the answer to the question, “Did you do what 
you said you were going to do?” The answer to 
that question, however, requires that another 
be proposed, “How well did you do it?” Again, 
questions like this appear to be deceptively simple 
to answer until the attempt is made. 

As an application of strategy in the develop- 
ment of operational measures of success, the 
memorandum quoted below might be considered 
in the perspective that it is but one of a series of 
similar approaches relating to staff involvement 
and team development. 

MEMORANDUM TO: Supervising U.S. Probation 

Officers 

DATE: March 18, 1975 

FROM: Executive Group 


SUBJECT: Creation of Supervision Expectations by 
Case Reviews 


INTRODUCTION: 


As you know, one of the major goals we have is the 
creation in this District of a model probation service 
with the highest of professional standards. Recently, 
we were asked to classify supervision cases to begin 
to establish a service level appropriate to case needs. 
Now we have the opportunity to begin to define case 
expectations in relation to this classification approach 
and to evaluate its appropriateness for what we want 
to accomplish. 

CONCEPTUAL FRAMEWORK: 


Probation or parole supervision traditionally is char- 
acterized by two major functions—casework and case 
management. Casework consists of those activities em- 
ployed by an officer in the skilled use of his professional 
self, primarily in counseling, to bring about positive 
behavioral changes in an offender. No objective criteria 
exist by which to conduct a case review for the purpose 
of evaluating performance or determining the quality 
of service delivered. Accordingly, one of our subgoals 
is to define such criteria in relation to results achieved 
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or intended. Case management has to do with those 
activities employed by an officer to administer the tech- 
nical and managerial aspects of his assignment includ- 
ing, (1) the coordination of a variety of resources to 
meet the case objectives, (2) the satisfying of specific 
laws, Court orders, Parole Board orders and office poli- 
cies as they apply to specific offenders and, (3) the 
recording of these ministerial acts as the basis upon 
which professional casework service must rest. 

There has been confusion in many criminal justice 
agencies in separating these two functions or in accept- 
ing that the presence of case management indicators is 
satisfactory evidence of qualitative professional service. 
Our approach will be to clarify and separate these func- 
tions by developing the lowest possible paperwork ex- 
pectations which adequately define case management 
requirements, and the highest possible service expecta- 
tions which are the evidence of professionalism. Use of 
group process, guided by the principle of involving 
those who will be affected by decisions to be made, will 
be the results-oriented approach to be employed. 


To summarize, it must be suggested that the 
development of measures of success is both ex- 
ternally and internally oriented. With the reduc- 
tion in caseloads and the increased time available 
for the investigative function, the role of the in- 
dividual probation officer has been sharply modi- 
fied. He is now subjected to multiple criteria in 
the judgment of his performance. To the degree 
criteria can be set forth clearly, he will be able 
to make a choice according to his judgment of 
those actions which will contribute greatest meas- 
ure to his service and to the improvement in his 
own performance. To the degree all officers choose 
wisely, maximum organizational effectiveness 
should be achieved. It cannot be over emphasized 
that it is the responsible probation administrator 
who must initiate and maintain the process by 
which success will be measured in his office. 


A Pluralistic Case Classification System 


The goal of establishing a scheme within which 
it is acceptable to have more than one way of 
achieving casework and case management goals 
is a recognition of several facts. For one, offenders 
do not neatly “fit in” to classes or typologies, nor 
do they “stay put” when treatment methods are 
applied. Also, the characteristics, styles, and abil- 
ities of staff members may vary considerably 
from time to time or from case to case. If the 
focus is on attainable goals related to case needs, 
followed by appraisal of results achieved, the 
means of securing such results is of less import- 
ance than the fact of their attainment. Classifi- 
cation, then, takes its place as a tool or means to 
an end rather than an end in itself. 

Experience with the guidelines of the United 
States Parole Board for the supervision of pa- 
rolees led to a strategy to develop classification 
systems more relevant to the needs to be met in 


all cases and less dysfunctional in terms of em- 
phasis on the single criterion of case contacts. The 
strategy had to take into account the relative in- 
experience of most staff members and the fact 
that caseloads were being reduced from well over 
a hundred to an average close to 50. Keeping in 
mind the fact that operational measures of suc- 
cess have not yet been established, the strategy 
had to take into account the fact that previous 
level of service activity was not a criterion nor 
an example of what was to be expected. As case- 
loads were reduced, even experienced officers in- 
dicated some degree of tension or anxiety in the 
desire to know what new requirements would be 
expected of them. 

The first step in the strategy was to request 
that supervision officers classify their cases ac- 
cording to their best judgment, using the U.S. 
Parole Board guidelines for reference. The request 
was made that activity during the 3-month period 
to follow be recorded and an officer analysis com- 
pleted at the end of that quarter to reflect the 
degree to which he met the guideline require- 
ments. To lessen tension and reduce anxiety, it 
was made clear that each officer’s report would be 
provided only to his supervisor and that the super- 
visor’s combined report for his unit would be 
shared with the executive group solely on the 
basis of numbers and percentages, e.g., without 
divulging case names. 

This example is also an indication of why strat- 
egies must remain flexible. As the results of the 
first quarter’s activity were being analyzed, major 
reorganization and staff assignment changes were 
initiated in order to incorporate the 19 new staff 
members just hired by the office. By giving all 
staff members an opportunity to express prefer- 
ence for assignment according to location or func- 
tion, the addition of these 19 new employees 
brought about a total of 54 actual transfers, in- 
cluding the promotion of officers to the super- 
visory level. The addition of staff likewise brought 
about a further reduction in average caseload 
size. Consequently, the next quarterly report may 
be expected to be a composite of the activities of 
a number of officers who did not have full case 
responsibility during the entire quarter. 

The next step in the strategy is to assist officers 
to identify and separate the different require- 
ments labeled casework and case management and 
then to focus on the motivational factors of self- 
direction and self-control to achieve a service level 
commensurate with case needs. In that fashion, 
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by reflecting plans to meet case needs, the case 
classification system will evolve from case activ- 
ities rather than precede them. 


The Development of Professional Standards 


The characteristics of a profession include a 
defined body of knowledge which can be taught 
and a code of ethics establishing moral and norm- 
ative values to which members subscribe. One of 
the basic problems in defining the profession of 
probation is the lack of differentiation between 
services which probation should provide and those 
that should be delivered by such agencies as 
mental health, employment, housing, education, 
and private welfare agencies. Questions also may 
be raised as to the responsibility for probation 
services to deal directly with such problems as 
alcoholism, drug addiction and mental illness. The 
direct operation of such facilities as treatment 
centers or halfway houses likewise might be 
questioned. 

The steps in the development of a strategy of 
professional standards are twofold. One step in- 
cludes the development of the job description and 
the second step has to do with operational meas- 
ures of success. The strategy is implemented by 
defining key result areas of performance, to be 
followed by the development of agreed-upon state- 
ments as to when performance is satisfactory for 
each key result area. The application then of per- 
formance activity toward clearly specified ex- 
pected results (which have been agreed to in 
advance of the effort expended to achieve them) 
will constitute the basis for an operational defi- 
nition of professionalism for office staff members. 
When officers learn that their overall performance 
is judged more on the basis of their results and 
accomplishments, it is expected that their concern 
will be less in the area of conformity to stand- 
ardized rules of procedure and more toward that 
utilization of judgment and discretion which is 
the mark of professionalism. 


Career Development 


There are several categories of career develop- 
ment which warrant the development of a strat- 
egy. For the most part, officers are motivated 
toward acquisition of graduate training and can 
be assisted in various ways to achieve their own 
goal. The strategy in the Central District of Cali- 
fornia was to ask during employment interviews 
if candidates not holding master’s degrees would 
be willing to earn one within a reasonable period 


of time following employment. While such a com- 
mitment was not a prerequisite to employment, it 
was an important consideration. 

One of the areas where considerable improve- 
ment could be achieved was that affecting clerical 
support groups. The strategy here related to a 
reclassification study and request for new position 
titles, as well as higher salary grades, relating to 
newly defined duties and responsibilities. Unique 
titles have already been used, such as payroll 
clerk, administrative intern, court services co- 
ordinator, etc. The interest of many employees 
among the support classifications in the probation 
officer assistant position is an indication of the 
potential which may be found in the further de- 
velopment of this paraprofessional position. 

The National Advisory Commission on Crim- 
inal Justice Standards and Goals has recom- 
mended that agencies set up career ladders to 
give persons with less than a college education a 
chance to advance to the journeyman level pro- 
bation officer through combined work-study pro- 
grams. Our present strategy does not include this 
recommendation as a formal component, although 
there is no argument with the suggested approach, 
so long as the work-study programs lead to the 
acquisition of fully qualified personnel. Although 
we have told our own three probation officer as- 
sistants that the nature of their duties does not 
qualify them for the 2 years of journeyman level 
experience which we require prior to employment, 
we have provided assistance in the completion of 
the undergraduate degree and, when that has 
been attained, in securing employment in correc- 
tions which would lead to the necessary experi- 
ence qualification. We have also filed budget re- 
quests for probation trainee positions in addition 
to the officers justified by workload in order to 
provide training opportunities for POA’s or other 
qualified graduates who do not yet have the requi- 
site field experience. Our assignment of POA’s to 
the investigation function indicates that they 
competently can carry out a number of tasks 
which thereby need not be performed by proba- 
tion officers. They do perform direct services in 
the verification of information, the explanation 
of the nature of probation programs and in the 
collection of data for other districts requiring 
investigations in our area. 

There has been one aspect of a career develop- 
ment program which the office strategy has not 
included until recent weeks. This has been the re- 
moval of an officer from his case assignment to 
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provide special services for his unit or for the 
office. One officer whose innovative recommenda- 
tions relating to a group of similar cases has led 
to the development of a funded training program 
for offenders, has been assigned to the develop- 
ment of policies and procedures relating to that 
program. A second has been assigned to work 
on the update of the Office Handbook and to begin 
preparation for a volunteer program. 


Use of Volunteers 


Many of the new officers in the Central District 
of California have had prior experience either 
working with volunteers or assisting in the devel- 
opment of volunteer services. As previously indi- 
cated, however, the office has not moved to the use 
of a specialized assignment for this purpose; and, 
while the long-range strategy favors this ap- 
proach, tangible steps are not contemplated unless 
a professional component can be provided. At the 
present time, the office has applied to a volunteer 
coordinator service, funded by the State of Cali- 
fornia, to obtain services of a professional con- 
sultant, not only for development of the objectives 
and goals of the program, but to provide refer- 
ence materials, train the volunteer coordinator, 
assist in the training of staff, and to monitor and 
evaluate the accomplishments which such a pro- 
gram should achieve. The direction of many pro- 
bation services appears to be toward the coordina- 
tion of community resources; and, to the extent 
this is expanded, the use of volunteers will become 
absolutely essential. 


System Orientation of Productive 
Efforts and Research 


In some ways, it is difficult to distinguish be- 
tween the two strategies listed in the title of this 
section. A systems approach toward the analysis 
of the program activities of the office seems al- 
most essential if predicted outcomes and results 
are to be measured and evaluated. At the same 
time, it would appear to be less than useful to 


- conduct such efforts without research to provide 


empirical evidence that the programs were indeed 
accomplished successfully. The use of the systems 
approach also develops an organizational struc- 
ture in which objectives and results are meaning- 
fully related and Jinked to each other. 

A set of objectives and results for an individual 
will determine the nature of his job and provide 
the basis for working out the means or the per- 
formance required for accomplishing the objec- 


tives. Consequently, the systems and research 
approaches answer the questions which relate to 
personal accountability of each employee for the 
results of his job performance. Office strategy con- 
cerns about this relate to future needs when such 
activities as appraisal] plans, promotion plans, em- 
ployee relations programs and performance evalu- 
ation systems become important. The current 
personnel appraisal and evaluation procedures of 
the Federal system are based primarily on indi- 
vidual traits or on characteristics of personality. 
Very little weight is given to specific results that 
should be expected of a position. Also, employees 
sometimes function extremely well with a certain 
type of case or with a limited number of cases. 
Accountability for performance in the “blind 
spot” areas is seldom charged. Avoiding imbal- 
ance, whether it is in the performance of a single 
officer or an imbalance among the various pro- 
grams of the Probation Office, suggests that sys- 
tems analysis and research programs will become 
increasingly valuable. 


Summary 


The process of introducing change into a sys- 
tem constrained by tradition and insensitive to 
the concepts of organization and management— 
never an easy task—requires that the administra- 
tor of a metropolitan probation office pay atten- 
tion to theoretical, organizational, and operational 
issues. The position taken in this article is that 
there are no uniform or scientific solution sets 
to be utilized by such an administrator; con- 
versely, the development of meaningful and ap- 
propriate goals is seen as local, unique, and 
responsive to the local force field (yet not without 
reference to contemporary, contextual, and 
normative theories). 

Ideologically, Federal probation is at a point 
in time and in development where the assumption 
of leadership in solving problems of organiza- 
tion and structure would go a long way in bring- 
ing about the kinds of change—meeting of goals 
—that society has mandated correctional admin- 
istrators to achieve. The degree to which success 
is accomplished, through empirical and experi- 
mental models, may be a real contribution to 
criminal justice administrative theory. Above all, 
however, is the recognition that the emerging 
role of the professional, be he subordinate, super- 
visor, or executive, must be as an individual 
whose personal goals and behavior are congruent 
and avpropriate to the goals of the organization. 
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Criminological Manifesto’ 


By PROFESSOR MANUEL LOPEZ-REY 
Visiting Fellow, Institute of Criminology, Cambridge, England 


Crime 


HERE IS conventional crime and unconven- 
[ional crime. The first is mostly made up of 

offences against persons, property, moral 
mores and public order; the second of crimes com- 
mitted under cover of official or semiofficial posi- 
tion ; against international law and usages; as the 
sequel to patriotic, political, ideological, revolu- 
tionary and even fanatical religious action; by 
“intelligence services”; economic and financial 
frauds; criminal corruption at high levels; illicit 
trade and exploitation of migrant labour; dis- 
criminatory practices, genocide; misrepresenta- 
tion of products; pollution and illicit traffic in 
persons and drugs. Very few of them are new; 
the vast majority are defined as criminal offences 
by national penal codes and special laws but 
largely go unpunished. 

The most frequent forms of conventional crime 
are robbery, theft, bodily injury, rape, and auto 
theft. Murder and nonnegligent manslaughter, ex- 
cept in countries like the United States and 
Mexico, usually do not exceed 5 percent of re- 
corded crime. Yet the most frequent forms of un- 
conventional crime are “liquidation” or “‘persons 
missing,” torture (bodily as well as mental in- 
jury), political and racial persecution, cruel, in- 
human and degrading treatment or punishment, 
arbitrary arrest or detention; denial of justice; 
financial, industrial, and economic fraud by cor- 
porations, enterprises, and banks; political sub- 
version, terrorism, guerrilla warfare, kidnapping, 
taking hostages, armed robbery, coercion and in- 
timidation by political police and army organiza- 
tions or services and political dealings, and de- 
cisions affecting national development or the lives 
and property of persons, groups, and minorities. 

The extent of conventional crime is partly 
known by the publication of criminal statistics, 
of which judicial and prison statistics are gen- 
erally more accessible than police statistics, the 
publication of which has recently been declining, 


* As this is a manifesto, bibliographical references, 
with one exception, have been omitted; the text is as- 
sertive and polemical and advocates a criminology socio- 
politically oriented which the complacent capitalist and 
socialist criminologies of our time cannot provide. 


often for political reasons. This is the case in 
most of the socialist states. In some newly inde- 
pendent countries police statistics are not pub- 
lished because they would show that since inde- 
pendence crime has increased. In Belgium, France, 
Spain, and Switzerland for different reasons 
police statistics are not available. The result is 
that in too many cases criminological research is 
based on judicial and prison statistics the value 
of which as criminal indexes is extremely limited. 

As a rule unconventional crime does not appear 
in criminal statistics. In many cases it is only 
recorded in the archives of special police, army 
or intelligence services. Yet quite a number of 
publications, particularly those of the Interna- 
tional Red Cross, International Commission of 
Jurists, Amnesty International, United Nations 
Commission on Human Rights and related sub- 
commissions, contain fragmentary but significant 
data. In evaluating them the following should be 
kept in mind: 

(1) Out of 1837 United Nations Member States 
barely 25 or 18 percent have democratic regimes 
if by this is understood the free exercise of the 
most fundamental human rights. 

(2) These undemocratic regimes usually have 
at their disposal large special police services and 
generally only a single political party is permitted. 

(3) Out of 85 developing countries in 65 or 
77 percent, torture and the number of “persons 
missing”’ is on the increase. 

(4) The number of victims of terrorism and 
guerrilla warfare is steadily increasing. 

(5) Political, economic, and police corruption 
of a criminal character are not isolated phenom- 
ena but an expression of the decline of socio- 
economic and political systems whatever the label 
attached to them. 

(6) In many countries, developed or develop- 
ing, capitalist or socialist, the penal system, par- 
ticularly the judiciary, is used for political or 
class purposes. By this is understood not only the 
justice “administered” to political dissidents or 
suspects but also that given in favour of privi- 
leged interests of many sorts. 

As examples, the following figures and cases 
are given: Although disputed by the Saigon Gov- 
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ernment, which gave a figure of 35,000, the num- 
ber of civilians in prison without trial, many of 
them for years, was between 70,000 and 100,000 
in 1973. Among those released a considerable num- 
ber were crippled for life after being kept for 
years in cages. In Indonesia in 1974 the number of 
prisoners awaiting trial, many of them for more 
than 5 years;-was around 55,000. In Uganda in 4 
years ufider Amin’s regime no less than 50,000 
persons have been killed by army patrols and 
police units many of them after inhuman treat- 
ment and torture. In Chile shortly after the coup 
60,000 persons were arbitrarily detained and 
many of them ill-treated or tortured. At the end 
of 1974 the number had been reduced to 8,000, 
but the number of “persons missing” is still un- 
known. As an example, out of 3,089 arrested with- 
out trial and reported to the Committee of Co- 
operation for Peace in Chile, 547 or 17.6 percent 
were still “missing.” Figures are also available 
for Argentina, Brazil, Burma, Equatorial Africa, 
Guatemala, Greece, Haiti, Iraq, Israel, Iran, both 
North and South Korea, Morocco, Paraguay, Peru, 
Sri Lanka, South Africa, Syria, Uruguay, and 
Zanzibar. Several United Nations resolutions con- 
cerning torture and other cruel, inhuman and de- 
grading treatment or punishment have been 
passed in the last few years with scanty results 
as far as governments and their law enforcement 
agencies are concerned. The latest General As- 
sembly Resolution 3218, XXIX, 1974, requests 
Member States to furnish information to the 
Secretary-General, asks him to prepare an ana- 
lytical study thereon, requests the coming Fifth 
United Nations Congress on the Prevention of 
Crime and the Treatment of Offenders, Toronto 
September 1975, to give urgent attention to the 
drafting of an international code of ethics for 
police and related enforcement agencies and in- 
vites the World Health Organization and related 
international agencies to draft an outline of the 
principles of medical ethics relevant to the pro- 
tection of persons subjected to any form of de- 
tention or imprisonment against torture. Unfor- 
tunately torture and related practices are national 
as well as international problems and the 20th 
century is becoming more skilled at them than 
the governments of the past. The ineffectiveness 
of United Nations policies may partly be ex- 
plained by the fact that often the representatives 
of the governments accused are members of the 
commissions and subcommissions dealing with the 
accusations. This explains the frequent postpone- 


ment of decisions under the traditional formula 
of “further study.” As for international codes or 
principles, it would be naive to think that as soon 
as they are adopted by the policy-making bodies 
of the United Nations the governments will com- 
ply with them. That the Standard Minimum Rules 
for the Treatment of Prisoners, adopted in 1955 
and sent to governments in 1957, are so far ap- 
plied in their entirety by no more than 12 is sig- 
nificant enough. The suggested inclusion in the 
Rules of provisions against torture and cruel, in- 
human, and degrading treatment and punishment, 
all of which are part of the Universal Declaration 
on Human Rights and the Covenant on Civil and 
Political Rights, is one of the delaying tactics 
used to camouflage governments’ disregard for 
their application. It would be too much to expect 
that their inclusion would ensure the rights pro- 
claimed by the Declaration and Covenant which 
have constantly been violated by the same coun- 
tries. As for the outline of medical principles, it 
would be highly desirable to include psychologists, 
biologists, and many others at present engaged in 
experimenting on prisoners sensorial deprivation 
techniques and certain behaviour modification 
methods being conducted in the Federal Republic 
of Germany, United States, and other countries. 
According to available information some of those 
conducting this scientific “Forschung” or research 
think that the experiments “can play a positive 
role in penology and criminology in the re- 
education of persons or groups.” But these will 
eventually be used by revolutionary or terrorist 
organizations to widen the vicious circle of tor- 
ture and terrorism. The revolutionary slogan that 
nobody is innocent or neutral is neither new nor 
revolutionary. It has been used for a long time 
by politically minded law enforcement agencies. 

As for criminal political corruption, Watergate 
is only an index of its extent in the United States. 
As a crime it is proliferating in the vast majority 
of countries, often connected with those com- 
mitted against national economic resources and 
the public interest. Can these and similar offences 
be explained by the traditional references to the 
personality of the offender or instincts still 
favoured by clinical criminology or ethological 
theses? Psychology, biology, and other disciplines 
are needed but they cannot, by themselves, explain 
the enormous extent and variety of crime. 

The following could be used as an index for 
the functioning of penal systems: The number of 
prisoners awaiting trial has been steadily increas- 
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ing in most countries. In France and Spain, 1972, 
it amounted to 36 percent of the total prison popu- 
lation; in Italy, 1970, it was between 50 and 60 
percent; in Columbia and Venezuela, 1973, 79 
percent and in Zambia, 1970, 55 percent. In many 
countries, particularly in Latin America, the aver- 
age waiting period is between 2 and 4 years. In 
Italy it is quite often between 3 and 5 years. The 
remedy is not to increase the number of judges 
which has often been done without the expected 
results, but to build up new penal systems. In a 
considerable number of countries the proportion 


‘of the prison population sentenced to less than 


one year varies between 60 and 80 percent. In the 
Scandinavian countries the percentages are no 
lower. There the prevailing view is that since 
imprisonment can do very little to prevent re- 
cidivism, short sentences are no worse than long 
ones and may even be better. With the same kind 
of reasoning a number of services dealing with 
medical care, socia] assistance and the like could 
be discarded. Some years ago these countries were 
resolutely against short-term imprisonment and 
it shows the confusion in which contemporary 
criminology finds itself. The initial mistake was 
to consider that the aim of criminal Jaw and 
therefore of treatment was the rehabilitation of 
the offender. Among other things the findings and 
postulates on which this was based ignored the 
fact that as long as the prevailing socioeconomic 
and political systems are maintained the reduc- 
tion of recidivism is, in most cases, out of the 
reach of any kind of treatment and that a grow- 
ing number of offenders are fully entitled to refuse 
to be readapted, resocialized, or rehabilitated in 
accordance with the demands of such systems. 
Moreover, by insisting on rehabilitating the of- 
fender, who more often than not belongs to the 
lower social] echelons, his marginal condition is 
stressed. In the meantime the privileged position 
of the vast majority of unconventional offenders 
often makes them immune to criminal justice and 
treatment. 

Admittedly figures concerning unconventional 
crime are scarce and in all probability will remain 
so in spite of the request made to governments 
by the General Assembly. Fortunately there are 
other ways of obtaining data although usually this 
means years of effort. Statistics on conventional 
crime are often incomplete or unreliable, neverthe- 
less they are constantly referred to in research. 
Some of the figures on unconventional crime are 
as reliable as some of those on conventional of- 


fences. Thus the number of politically motivated - 
murders committed under Hitler and Stalin show 
that it will take common murder about 300 years 
in the respective countries to catch up with the 
millions of murders perpetrated under the dicta- 
tors. Actually the measurement of crime in the 
sense here understood raises questions which have 
hardly been touched by contemporary criminology. 
If, in some countries, crimes against property far 
outnumber the violation of human rights by law 
enforcement agencies, which of the two forms of 
crime is more important for criminal policy and 
criminological purposes? Does the fact that public 
opinion seems to ignore unconventional crime 
mean that only conventional crime should be the 
subject of criminology? Can we maintain that the 
growing number of political murders and “per- 
sons missing,” torture, cruel, inhuman and de- 
grading punishment, terrorism, guerrilla warfare, 
denial of justice, economic and financial frauds 
at national and international level, the widespread 
production of pharmaceutically dangerous drugs, 
illicit traffic in drugs and persons and the expand- 
ing number of criminal offences by negligence 
owing to technological, industria] and other fac- 
tors, many of which do not involve any kind of 
relationship between persons or groups, can be 
explained by the theories of interactionism, devi- 
ance, labelling and the like which are almost ex- 
clusively confined to conventional crime? Can we 
admit the existence of crimes without victims? It 
is true that in some Western countries conven- 
tional crime far exceeds unconventional crime but 
this does not justify conventional crime’s being 
regarded as the framework of criminology. 


Criminology 


From the beginning criminology has been a 
conservative discipline and as such almost entirely 
devoted to conventional crime. Even if some 
forms of unconventional crime are now studied 
from a psychological, ethological or sociological 
point of view the individualistic approach pre- 
vails. There are many reasons for such conserva- 
tism as was determined by Comte’s positivism, 
Spencer’s evolutionism, and Stuart Mill’s em- 
piricism which, whatever their respective scien- 
tific merits, are politically reactionary and led to 
a criminology which regarded crime as the aggre- 
gation of individual criminal offences. The result 
was that the offender became the main beneficiary 
of criminological knowledge. Hence the impor- 
tance attached to causal-individualistic processes 


* 
1? 
: 
> q 
4 
\ : 
q 
3 
f 


CRIMINOLOGICAL MANIFESTO 21 


such as cultural and subcultural conflicts, learning, 
containment, differential association, interaction- 
ism, deviance, drift, etc. Although undeniably 
these theories have made valuable- clarifications, 
all of them are expressions/of a positivist or neo- 
positivist approach, the main feature of which is 
the subjectivist explanation of crime. Actually 
something similar is happening in psychology and 
psychiatry, still unable to surmount this approach. 
The explanation for the failure of criminology lies 
mostly in regarding the phenomenon crime as the 
ensemble of crimes which may be individually ex- 
plained instead of considering it as a sociopolitical 
phenomenon. 

Although philosophically and politically social- 


ism was incompatible with positivism—so much’ 


so that Marx wrote that “Positive philosophy 
means ignorance of everything positive” (letter to 
Engels, 20 March 1869)—some socialist crimi- 
nologists tried hard to combine scientific socialism 
with the theses of Spencer, Darwin, and Comte. 
This incompatibility partly explains the slight 
impact of dialectical materialism, by then ideo- 
logically powerful, in the building up of crimi- 
nology. When, a few years after Stalin’s death, 
criminology was brought back in the Soviet 
Union, it was more a resurrection than a new 
creation. There are no less than five varieties of 
socialist countries and criminology; apparently in 
China the discipline does not exist. Like the capi- 
talist, all the resulting socialist criminologies de- 
vote themselves fervently to conventional crime. 
In all the texts bourgeois criminology is criticized 
but their outlines and contents do not differ essen- 
tially from what they criticize. Thus one may find 
the customary chapters on the causes of crime, 
the personality of the offender, his rehabilitation, 
the classification of the measures to be taken, 
methodological questions and the like. In 1973 a 
study on the causation of crime contradictorily 
stated that individual behaviour is the primary 
“cell” of crime. In a treatise published in the same 
year, as in many bourgeois criminologies, the im- 
portance of biological factors is stressed. Even 
the fact of regarding criminology as a branch of 
criminal law does not differ at all from the prac- 
tice in the vast majority of countries of consider- 
ing it part of the faculties of law and quite often 
taught by professors of criminal law. The most 
significant exceptions are the United States, the 
United Kingdom, and other English-speaking 
countries where it usually belongs to the depart- 
ments of sociology. Probably the most marked dis- 


tinction between capitalist and socialist crimi- 
nology is that the latter is regarded as a discipline 
which should contribute to the development of 
socialist society. This would be acceptable if that 
society was not so dogmatically conceived and if 
criminology would take into account unconven- 
tional crime as well. 

As a Western creation still deeply rooted in the 
past century, if criminology is to survive and not 
to be replaced by criminal policy which, for politi- 
cal reasons, has already happened in some coun- 
tries, it must realize that conventional is only one 
aspect of the sociopolitical phenomenon of crime; 
that developing countries should be encouraged 
to evolve their own criminological approaches in- 
stead of imitating those existing in very different 
countries, and that the study of unconventional 
crime demands an approach that contemporary 
criminology cannot provide. Moreover, owing to 
the close connection between conventional and un- 
conventional crime, the frequent impunity or 
privileges of the latter have an undeniable impact 
on the increase of common crime. This partly ex- 
plains the growing ineffectiveness of treatment 
programmes inasmuch as in many cases the com- 
mon offender is fully aware of the injustice in- 
volved. 

It would be illusory to believe that the prolifera- 
tion of criminological research, of institutes, cen- 
ters, projects and studies will compensate for the 
depletion of conventional criminology. Certainly 
many criminological findings have greatly con- 
tributed to a better understanding of some forms 
of common crime. On the other hand there is no 
doubt that what in many cases is submitted as 
research is only a re-search of what was done 
many years ago. Methodology should not be identi- 
fied with “methodologism” from which crimino- 
logy suffers acutely. Its current features are the 
constant borrowing of terms from other dis- 
ciplines, the stress given to the manipulation of 
data and its neutral sociopolitical character. The 
sophistication of “‘methodologism” has contrib- 
uted to the emptiness of contemporary crimi- 
nology. It is difficult to ascertain whether the pro- 
fessionalization of the “methodologists” is the 
result of the managerial way in which some insti- 
tutes and centers are conducted for survival pur- 
poses which promotes this kind of re-search. 

The dilemma of contemporary criminology can- 
not be solved by dividing it into macro- and micro- 
criminology and assigning to the first the study 
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of unconventional crime and to the second com- 
mon crime. Besides being a borrowed terminology 
which in economics and other disciplines has 
failed, the classification will reinforce the separa- 
tion of the two aspects of crime and the general 
impunity of its unconventional forms. Moreover, 
what is macro today will be micro tomorrow. The 
classification is a subterfuge to hide the inability 
of criminology to deal with the problem of crime. 
Neither will anticriminological movements bring 
about the criminology needed unless their nega- 
tive approach is followed by something really con- 
structive. 

It may be argued that the study of unconven- 
tional crime raises political difficulties which 
should be avoided for the sake of science. In re- 
buttal it must be said that, contrary to widespread 
opinion, science can no longer be neutral. The 
difficulties have not prevented some criminologists 
from advocating a new criminology having both 
aspects of crime as its subject matter. At the in- 
ternational level in a series of regional meetings 
organized by the United Nations preparatory to 
the organization of the Fifth Congress on the 
Prevention of Crime and the Treatment of Of- 
fenders, Toronto, September 1975, and at the Com- 
mittee of Experts on the Prevention and Control 
of Crime and Criminal Justice held in Geneva, 
September-October 1974, although somewhat cau- 
tiously terrorism, torture, criminal corruption, 
economic crimes and others here cited, were dis- 
cussed and the urgent necessity of dealing with 
them by enlarging national criminal jurisdictions 
and other methods was recommended. As for the 
treatment of offenders, a salutory scepticism 
about rehabilitation could be detected. The re- 
assessment of criminal justice as well as the need 
for the planning of crime prevention and control 
were also stressed. Some of these matters are 
part of the agenda of the coming Congress. Per- 
haps the discussions will raise political questions, 
but even if this happens it is about time that 
criminology and criminal justice face the fact 
that crime is a sociopolitical problem and not one 
made up by criminological theories based on the 
individual consideration of the offender. The fre- 
quent prison riots, refusal of certain forms of 
treatment and claims for the recognition of pris- 
oners’ rights bear witness to it. As in many other 
fields, the United Nations has opened the door for 
a discussion of crime as a sociopolitical problem 
in which conventional and unconventional crime 


are often interlocked. It is now up to the govern- 
ments to accept the challenge. 

As basic questions for the building up of a new 
criminology, the following are submitted: 

(1) As a sociopolitical phenomenon crime em- 
braces all forms of crime whether conventional 
or not, national, international and transnational. 
In all cases crime is conditioned by power, de- 
velopment, inequality, human nature, and penal 
systems. The role of these conditioning elements 
is determined partly by their ambivalent char- 
acter and partly by their interdependence. 

(2) As tt is inherent in any society, crime can- 
not be abolished, but it can be considerably re- 
duced by building up a type of national and inter- 
national society in which the harmful effects of 
the conditioned factors are reduced to a reason- 
able minimum. Criminology is supposed to facili- 
tate the reduction. To that effect it must actively 
participate in socioeconomic and political plan- 
ning and more specifically in the planning of 
criminal justice systems. The identification be- 
tween planning and a series of reforms should 
be avoided. 

(3) In the study of crime a distinction should 
be made between the problem of crime, the prob- 
lems of the penal systems dealing with it and the 
problems resulting from criminology as a disci- 
pline. All these ave closely related. Up to now the 
last two have received far more attention than the 
problem of crime itself. Research should there- 
fore be mostly directed to its study and socio- 
politically oriented. This does not necessarily 
mean that it should be dominated by a particular 
ideology. 

(4) The prevention of crime depends more on 
socioeconomic and political planning than on the 
formulation of specific preventive policies and 
programmes within unjust socioeconomic and 
political systems. 

(5) As long as criminal justice systems are 
needed their ratio essendi and that of criminal 
law is not the correction, resocialization or re- 
habilitation of the offender but social justice. This 
means a total reconsideration of these systems, 
particularly the limits of penal repression. In this 
the rights of society as well as those of the of- 
fender should be taken into account. 

(6) The new criminology demands a new kind 
of criminologist. To this effect criminological cur- 
ricula should include political science, sociology 
of law, political sociology, history, human rights 
theory and practice, and philosophy. 


Deferred Prosecution and Due Process in the 
Southern District of New York 


By JAMES M. DEAN 
U.S. Probation Officer, New York City 


Balch discussed the ethical and legal aspects 

of deferred prosecution.! Upon discussing de- 
ferred prosecution in general, and focusing con- 
cretely on the Genesee County, Michigan, Citizen’s 
Probation Authority, he concludes that: “How- 
ever admirable its intent, therefore, deferred 
prosecution constitutes a potentially serious 
threat to individual liberty.’ 

Professor Balch’s warning is important, and 
his points deserve serious consideration by those 
involved in this field. However, to grant the valid- 
ity of his concerns is not necessarily to conclude 
that deferred prosecution is unworkable, or need 
be a violation of due process such that it should 
be condemned. Such rigidity could be profoundly 
detrimental to all parties. 

In this article, I plan to discuss the functioning 
of deferred prosecution in the Southern District 
of New York. In an area such as this, which is 
presently not statutorily delineated, practices 
vary widely from one jurisdiction to another, and 
our approach may not be widely followed—or in- 
deed agreed upon. 

Deferred prosecution in the Federal system is 
generally agreed to have originated in the East- 
ern District of New York (Brooklyn) in the 
1930’s, when it was viewed as a way of handling 
juveniles.* Its use in this fashion was approved 
by the Judicial Conference of the United States 
in 1948, and was repeatedly endorsed by the At- 
torney General.‘ In our district, its use goes back 
at least 30 years. In recent years, it has been ex- 
tended to encompass selected adult defendants 
as well. We are proceeding slowly, aware of the 
pitfalls in this area, many of which Professor 
Balch describes, but also aware of the potential 
benefits to the defendant, the Court, and the com- 


I N THE JUNE 1974 issue, an article by Professor 


1 “Deferred Prosecution: The Juvenilization of the Criminal Justice 

ai > ig! Robert W. Balch, FEDERAL PROBATION, June 1974, pp. 46-49. 
ch, p. 49. 

3 Cf. Printzlein: “Deferred Prosecution for Juvenile Offenders,” 
FEDERAL PROBATION, March 1948, pp. 17-22. 

4 Cf. Testimony of Judge William Campbell at Hearings on Pre- 
Trial Diversion, (Sen. 798 and House 9007, presently pending), before 
the Subcommittee of Courts, Civil Liberties, and the Administration 
of Justice of the Committee on the Judiciary, House of Representa- 
tives, February 6 and 7, 1974, for more complete listing and background. 


munity which can accrue from the proper conduct 
of a deferred prosecution plan. 


Functioning of Deferred Prosecution in SDNY 


When a juvenile or adult is arrested and 
charged with an offense against the United States 
he is arraigned before a U.S. magistrate, bail is 
set, and defense counsel is retained or appointed. 
This procedure is followed in all arrests, save 
where an indictment has already been returned, 
in which case the arraignment is held before a 
U.S. district judge. Consideration for deferred 
prosecution generally originates with the U.S. 
attorney’s office after arraignment before the 
magistrate or judge, although sometimes it is 
suggested by defense counsel. 

When the U.S. attorney is contemplating de- 
ferred prosecution, he refers the case to the U.S. 
Probation Office, for the conduct of a background 
investigation, analogous to the type of investi- 
gation conducted on convicted defendants prior 
to sentence. Before beginning this investigation, 
the procedure is explained to the defendant and 
his consent for the investigation is obtained, in 
writing. The consent form specifies that the de- 
fendant does not admit any guilt or waive any 
rights, and that the information obtained will not 
be shown to the Court or anyone else unless and 
until conviction. The probation officer thereupon 
conducts a background investigation, formulates 
an opinion regarding the suitability of deferred 
prosecution for this defendant, and informs the 
prosecutor of his recommendation. While we can- 
not compel the prosecutor to grant deferred pros- 
ecution, we can effectively veto the grant if we 
believe that the program is not suited to the 
particular candidate. We can also suggest de- 
ferred prosecution after conviction by plea, if 
there are compelling reasons to favor such a 
course of action. Then, of course, the judge must 
approve, by granting the defendant leave to with- 
draw his plea. 

If deferred prosecution is acceptable to all 
parties (U.S. attorney, probation officer, defend- 
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ant, and defense counsel) they appear before the 
U.S. magistrate to execute the agreement. The 
defendant is placed under a period of supervision 
(usual term 12 months) under conditions similar 
to the standard Court conditions of probation. It 
is clearly indicated that the grant of deferred 
prosecution arises out of the U.S. attorney’s dis- 
cretion with regard to the decision to prosecute, 
and is a decision made by the U.S. attorney. The 
defendant, advised by defense counsel, whose ap- 
proval is also required, must waive the right to 
a speedy trial, and this waiver must be approved 
by the U.S. magistrate. The probation officer con- 
sents to supervision of the defendant. All parties 
receive a copy of the agreement. 

If the period of deferred prosecution is success- 
ful, the charges against the defendant are dis- 
missed, and no further prosecution can be insti- 
tuted in this district for the offense. The U.S. 
attorney retains the right to revoke or modify 
the provisional release at any time, and proceed 
with prosecution. 


Purpose of Deferred Prosecution 


Even a brief exposure to the diversity of de- 
fendants encountered in most jurisdictions leaves 
an observer with the feeling that, regardless of 
guilt, there are certain defendants for whom the 
imposition of the full weight of the criminal pro- 
cess, with its attendant full due process protec- 
tion, is inappropriate. It is this realization that 
is at the basis of most deferred prosecution pro- 
grams. Any catalog of types of defendants, or 
types of offenses, that are appropriate candidates 
for this procedure, is naturally open to dispute. 
In our district, however, there is general agree- 
ment that young first offenders who do not pose 
a threat to the community should be considered. 
There is also a growing willingness to consider 
individuals who have significant psychiatric prob- 
lems, for whom the criminal justice system has 
relatively little of a constructive nature to offer, 
who do not pose a threat to the safety of others. 
(The question of the diversion of drug addicted 
persons is not at issue here, as they are handled 
under another type of program through the U.S. 
attorney’s office.) On the other hand, the prose- 
cutor is free to consider other types of cases 
where particular circumstances may make de- 
ferred prosecution desirable. 

The National Advisory Commission on Crim- 


5 Courts, chapter 2: “Diversion,” pp. 27-41; Corrections, chapter 3, 
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inal Justice Standards and Goals, in its Courts 
and Corrections reports® has endorsed diversion 
programs, of which deferred prosecution is one 
species. Although they recognized many of the 
problems Professor Balch discusses, they none- 
theless strongly endorsed the use and expansion 
of diversion programs. 

The purpose, then, of deferred prosecution as 
practiced in our district is the diversion of selected 
defendants from the regular criminal justice sys- 
tem, after arrest and arraignment. It is recom- 
mended where, in the prosecutor’s initial impres- 
sions, it appears that the defendant is not a 
significant threat to the community and is likely 
to benefit from the procedure. It depends upon 
the advice and consent of defense counsel, and the 
approval of the probation officer. 


Due Process Issues 


Deferred prosecution circumvents the regular 
criminal process, in a way that presents a sig- 
nificant benefit to the defendant if it is success- 
fully completed—i.e., there is no criminal convic- 
tion and, consequently, no imminent possibility 
of incarceration. On the other hand, the defendant 
surrenders some important rights, the most sig- 
nificant of which is his right to a speedy trial, 
with all of the due process protections that entails. 

Deferred prosecution can certainly be abused. 
It uses the threat or possibility of conviction of 
a criminal offense to encourage the accused to 
comply with the conditions of supervision, just 
as probation uses the threat or possibility of in- 
carceration similarly. It indirectly, therefore, re- 
lies upon the coercive power of the state. But in 
deferred prosecution, there has been no adjudi- 
cation of guilt, the prerequisite in our system of 
law for the application of the full and directly 
coercive powers of the state. Some proponents of 
deferred prosecution have blandly insisted that 
the voluntary nature of the defendant’s partici- 
pation, in and of itself, is a sufficient safeguard 
against abuse by a prosecutor. Professor Balch 
has justifiably demolished that deception. Arrest 
is coercive; prosecution or the threat of prosecu- 
tion is coercive: Such is the nature of the beast. 
An accused needs some protection against unjust- 
ified coercion, protection which has traditionally 
been provided, as a first step, by the function of 
defense counsel. Provision of counsel to a defend- 
ant changes his situation significantly, for it offers 
a substantial safeguard to the defendant. It in- 
jects a note of voluntariness into the defendant’s 
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situation, inasmuch as the defendant, with the 
advice of counsel, has to choose between the al- 
ternatives of deferred prosecution or regular pro- 
cessing. The choice thus becomes analogous to the 
choice of what plea to enter, a situation which, 
though coercive in the sense that many serious 
issues and pressures are involved, is nonetheless 
held to be voluntary. 

In our district, all defendants have counsel. 
While the probation office is conducting its pre- 
acceptance investigation (usual time period 4 to 
6 weeks), defense counsel has the opportunity, 
and the obligation, to explore the legal aspects of 
his client’s case, thereby substantially eliminating 
the possible abuse of the deferred prosecution as 
a cover for bad arrests. If defense counsel believes 
his client has a strong defense, he is obligated to 
so advise him; the final decision, however, as with 
the decision on plea, resides with the defendant. 

Obviously, the provision of counsel does not in 
and of itself eliminate the possibility of abuse by 
the prosecutor. It, however, is a significant safe- 
guard against that type of abuse, and in this 
district, is viewed as a prerequisite to any de- 
cisions. 

On a more informal level, the participation of 
the U.S. probation officer constitutes a further 
safeguard. Our independence of the U.S. attor- 
ney’s office, in the sense that we make our own 
evaluation and decision on the defendant’s suit- 
ability for a program of community supervision, 
offers protection against the use of deferred pro- 
secution primarily as a reward for cooperation 
with the government, other factors notwithstand- 
ing, or in other ways which may be inconsistent 
with its own rationale. The possible complications 
of a given case are quite varied, and many aspects 
have to be weighed. On occasion, we have sought 
a judicial decision on the question of whether we 
should accept a deferred prosecution case, espec- 
ially where the possibility of conviction appeared 
slim. 


The Question of Admission of Guilt 


Commentators, legislators, and deferred prose- 
cution programs divide on the question of whether 
an admission of guilt, at least in the informal 
sense of the acceptance of moral responsibility, 
should be a prerequisite for participation in a 
deferred prosecution program.? The Genesee 

6 This sometimes arises in the case of psychiatrically disturbed de- 
fendants, where many types of consideration are brought to bear. 


7 This question was extensively discussed at the Hearings referred 
to in footnote 4. 


County program discussed by Professor Balch 
requires it. Our program does not. The defendant 
is given to understand that successful completion 
of the deferred prosecution will culminate in a 
dismissal, not an acquittal. The option to seek an 
acquittal through the judicial process is his, and 
the decision to accept deferred prosecution is one 
he must make, in consultation with his attorney. 

It has frequently been held that admission of 
guilt is a necessary first step to rehabilitation. 
Whatever the merits of that opinion, we do not 
regard it as controlling in this context. If the 
defendant elects deferred prosecution and is wil- 
ling to comply with the conditions of supervision, 
nothing further is required. Perhaps ironically, 
it was the U.S. attorney’s office which persuaded 
us to follow this course of action, in the face of 
our initial hesitation about accepting a defendant 
who maintained his innocence, predicated on our 
concern for his right to a trial. 


Problem Areas in Deferred Prosecution 


Deferred prosecution is a practice that has 
grown up over the years, predicated on the pros- 
ecutor’s established discretion in bringing charges 
against an accused, with little formal and sus- 
tained evaluation from a legal standpoint. The 
explicit intention was to provide an alternative 
to criminal processing for selected defendants for 
whom it was felt that the full weight of the crim- 
inal process was inappropriate and who could 
benefit from a period of community supervision. 
In recent years, as dissatisfaction with the regular 
criminal justice system has become more wide- 
spread, diversion programs have increased in 
number and in visibility. Recent years have also 
seen a number of important Supreme Court de- 
cisions, basically holding that benign intentions 
do not vitiate the need for due process. At the 
same time, however, it has been recognized that 
due process does not mean that the full panoply 
of rights applicable at trial are necessarily ap- 
plicable in all other situations. Due process is a 
fluid concept, subject to refinement in the light of 
further experience, and to application in varying 
measures to varying situations. 

The present functioning of deferred prosecu- 
tion in our district is predicated on the good faith 
of the prosecutor and the diligence of defense 
counsel, supplemented on occasion by the question- 
ing of the Probation Department. In this regard 
it is not drastically different from the guilty plea 
process, which is also predicated in part on the 
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same bases. There are procedural weaknesses in 
our program, some of which are endemic to our 
present system of criminal law, others of which 
are more peculiar to deferred prosecution. An ex- 
ample of the former is the lack of articulated and 
promulgated criteria for selection of defendants, 
both for deferred prosecution and, as an example, 
for a sentence of probation after conviction. The 
lack of recourse for a defendant who is not grant- 
ed deferred prosecution is paralleled by the lack of 
recourse for a defendant who is not granted pro- 
bation. The potential for abuse of. discretion 
which this represents is similar in both cases. 

An intermediate weakness lies in the confiden- 
tiality of statements made by the defendant to the 
probation officer, especially those which pertain 
to his alleged offense. After all, an arrest is a 
crisis in the lives of most defendants, and it is 
simply unrealistic to believe that it would not be 
discussed, even in the absence of a requirement 
for the admission of moral responsibility. The 
problem here is identical with the problem in- 
herent in any prepleading investigation, and we 
have relied on the consent agreement with the 
defendant, referred to above, as a safeguard 
against any possible pressure to contradict a de- 
fendant who may later go to trial. The adequacy 
of this safeguard has never been tested in this 
context, which is perhaps a testimonial to the 
good faith of the prosecutors, and therefore it 
remains a theoretical question. It is of some 
interest in this connection to note that Senate 
bill S. 798 contains a prohibition on the use of any 
information in any subsequent judicial proceed- 
ing to determine guilt, while the House bill (H. 
R. 9007) is silent on this matter. 

An example of an arguable procedural weak- 
ness peculiar to deferred prosecution is the lack 
of a hearing requirement before revocation of de- 
ferred prosecution and reopening of criminal 
charges. At this time, this is the exclusive pre- 
rogative of the U.S. attorney, although in practice 
he relies heavily on the recommendation of the 
probation officer. Whether this arrangement is 
desirable or not is open to debate, but it is perhaps 
in its favor that it is the arrangement recom- 
mended by the Commission on Standards and 
Goals.* The lack of promulgated criteria here is 
problematic and leaves open the possibility of 


® Courts, Standard 2:2, Paragraph 7 and Commentary, pp. 39-41. 

® I wish to thank Chief Probation Officer John T. Connolly, Deputy 
Chief Probation Officer Morris Kuznesof, Mr. Edwards of the U.S. 
attorney’s office, Mr. Mogel of the Federal Defender’s Service, and 
Judge Frankel for their time and interest in discussing this topic. 
Responsibility for the views and opinions expressed herein, however, 
is mine. 
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abuse in revocations. However, this possibility 
must be balanced against the possibility of dis- 
couraging prosecutors from using deferred pros- 
ecution, in the Commission’s view. 


Conclusion 


Deferred prosecution is not a panacea for the 
ails and shortcomings of the criminal justice sys- 
tem. Rather, it palliates its impact on some de- 
fendants. In some cases, it can be of significant 
benefit to all parties, as for example with a young 
first offender or a disturbed individual who can 
be handled in the community. It circumvents the 
regular criminal process, and in so doing, removes 
the offender from the umbrella of due process 
protections associated therewith. It can be abused, 
and it can pose a threat to individual liberty. It 
need not do so, however. Protection such as the 
provision of counsel and evaluation of defendants 
by an agency independent of the prosecutor, can 
be built in; indeed, they must be built in. 

Palliatives are necessary in the criminal law, 
to diminish the undesirable effects on particular 
individuals of rigid application. Criteria for the 
application of those palliatives are poorly devel- 
oped, and inconsistently applied: such is the prob- 
lem of the unstructured discretion which pervades 
our criminal justice system. Obviously, this is 
not unique to prosecutors, but rather is shared 
with police, judges, probation officers, and parole 
authorities (although the U.S. Board of Parole 
has in recent years taken steps to structure its 
discretion by guidelines). 

Deferred prosecution is perhaps of greatest 
value in providing assistance to defendants and 
in limiting the stigmatization that attaches to 
being found guilty of a criminal act. At the same 
time, however, on another level, it can be used 
to alleviate pressure to cleanse the penal law of 
its accumulations which are not properly subject 
to the criminal sanction. It can also be used to 
alleviate pressures to reduce the institutionalized 
prejudices against the person convicted of a crime, 
which frequently pose significant barriers to their 
future community adjustment. From that per- 
spective, all parties may derive short-term bene- 
fits, but the society may be done a disservice in 
the long term. 

In concluding, we readily admit that deferred 
prosecution poses a potential threat to individual 
liberty. Nonetheless, an appropriate level of due 
process protection can be built in, so as to min- 
imize this risk.® 
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Early Discharge: A Suggested Approach 
to Increased Efficiency in Parole 


By LAWRENCE A. BENNETT, PH.D., AND MAX ZIEGLER* 


N PURSUIT of improved efficiency, the criminal 
[ ast system must examine ways to reduce 

cost or increase productivity at the same cost. 
Along similar lines, various methods of accom- 
plishing goals and objectives are examined to see 
if they are “better” without adding cost or no 
worse at less cost. Many would argue that such 
efforts are of little value unless there is a signif- 
icant impact in terms of reduced incidence of 
crime, less violent crime, or a reduction in the 
number of parolees returned to prison. However, 
the goal of increased efficiency seems worthwhile 
even if no increase in effectiveness can be demon- 
strated. Indeed, the reduction in cost of an opera- 
tion might be a worthwhile goal if effectiveness 
can be shown not to be decreased. 

The attempt here will be to demonstrate that 
extended parole supervision for selected clients 
can be eliminated with considerable savings of 
resources and with no substantial increase in 
danger to the community. 

Many efforts related to improving both effi- 
ciency and effectiveness in the correctional process 
focus upon development of predictive devices to 
select subjects for differential intervention strat- 
egies. This work is based on the general assump- 
tion that different types of individuals are likely 
to benefit from different types of treatment. War- 
ner, Burgess, and the Gluecks started this effort 
which has been modified and extended.'! A number 
of workers have refined the actuarial approach to 
predict parole outcome. One practical application 
of these prediction techniques has been to select 
subjects who are likely to succeed “regardless of 
treatment.” These systems become quite complex 
when personality measures are added to demo- 
graphic and historical characteristics. 

What relationship do these studies have with 
the present investigation? An attempt will be 
made to demonstrate that in line with the famous 
injunction of Ghiselli, the best prediction of how 
well a person can do in a situation is to observe 


* Dr. Bennett is assistant director for research, Cali- 
fornia Department of Corrections, Sacramento, and Mr. 
Zeigler is research associate, National Council on Crime 
and Delinquency, Davis, Calif. 
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his behavior in that situation. The contention is 
that the ability to manage one year of parole 
supervision without a major violation is one of 
the best predictors available of subsequent avoid- 
ance of serious criminal involvement. If this be 
true, the measure may be quite useful since it 
has the advantage of simplicity. 

Both aspects of the problem have been examined 
with regard to California parole? Preliminary 
analysis suggested that 30 percent of those re- 
leased to parole remain arrest-free for the first 
year. Of these, over 90 percent manage to satis- 
factorily complete their second year on parole 
without serious difficulty. This statistical finding 
was put to the test by the California Adult Au- 
thority, which has jurisdiction over adult male 
felons. The Adult Authority adopted a policy that 
those men who were arrest-free for their first 
year would be seriously considered for discharge 
from parole unless the parole agent identified 
some special problem for which parole super- 
vision might provide some amelioration or control. 

Three groups of adult male felons were com- 
pared in terms of new offenses during one year 
following discharge from parole. All groups were 
made up of individuals whose first year of parole 
was arrest-free. One group had been discharged 
at the end of their first year, another discharged 
at the end of their second year, while the third 
group was discharged at the end of their set time 
(median parole period of 33 months). There were 
no significant differences among the groups in 
terms of return to criminal behavior. Although 
there were uncontrolled differences in background 
characteristics among groups, the results suggest 
that extending parole beyond the first year, if the 
individual managed to avoid arrest during that 
period, provided little in the way of added safe- 
guards against subsequent serious offenses against 
society. 


1 Sam B. Warner, ‘Factors Determining Parole From the Massa- 
chusetts Reformatory,” Journal of Criminal Law and Criminology, 14 
(August 1923), pp. 172-207; Allen A. Bruce, Arnold J. Harno, J. 
Landesco, and Edward W. Burgess, The Workings of the Indetermi- 
nate Sentence Law and Parole System in Illinois, Springfield, Illinois: 
Parole Board, 1928; Sheldon and Eleanor T. Glueck, Five Hundred 
Criminal Careers. New York: Alfred A. Knopf, 1930. 

2 Dorothy R. Jaman, Lawrence A. Bennett, and John E. Berecochea, 
Early Discharge From Parole (Research Report No. 51), Sacramento, 
California: Department of Corrections, Research Division, 1974. 
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As can be seen, the knowledge upon which this 
approach is based did not suddenly emerge from 
new research efforts. Quite the contrary, for al- 
most all workers in the field of probation and 
parole know that the first few months on parole 
are the most critical ones; if the individual can 
successfully complete this period, his chances of 
avoiding future difficulty are good. 

The thrust of the present study is to determine 
if parolees across the Nation follow a pattern 
similar to that found in the case of California 
parolees. 


Methodology 


Two-year followup information was obtained 
from the Uniform Parole Project administered 
by the National Council on Crime and Delin- 
quency Research Center, Davis, California, on a 
large nationwide sample of subjects paroled 1968 
through 1970. Three-year parole outcome was 
available for those released to parole during 1969. 

While Uniform Parole Reports represents the 
only attempt to generate information about pa- 
role outcome on a nationwide basis using con- 
sistent agreed-upon definitions, there are some 
shortcomings in the system. 

One of the initial problems is sporadic and/or 
incomplete reporting. Although virtually all pa- 
roling agencies in the United States have been 
included in the Uniform Parole Reports system 
(Federal, Guam, and Virgin Islands are the ex- 
ceptions), a number of agencies have not re- 
ported continuously throughout the 1968-1970 
time period. As a result, approximately 10 percent 
to 20 percent of male subjects paroled from fel- 
ony convictions in the United States during this 
period are not included in the sample. 

Further, many jurisdictions report parole out- 
come for only a random sample of those released 
to parole each year. Here data were extrapolated 
to approximate all paroles so that the data would 
more accurately reflect the entire paroled popu- 
lation. 

Because of the nature of UPR coding, it was 
not possible to identify those arrest-free for the 
first year. Rather, the closest approximation of 
“no difficulty” was selected. This category includes 
those arrested on suspicion, confined by parole 

% The assistance of Ms. Sydney Springer, Mr. Thomas Halatyn and 


Mr. Gene Shibata in analysis and graphic presentation of the data is 
gratefully acknowledged. 


* Those outcomes considered as indicating serious difficulties include 
return to any prison as the result of any criminal conviction, minor 
or major, or in lieu of prosecution; those convicted of offenses and 
continued on parole (about 1 percent) or in absconder status without 


a new conviction (about 2 percent) are considered as without serious 
difficulty. 
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agent, and those awaiting trial, as well as those 
free of arrest history for the period. 

From the male felon subjects paroled during 
1968-1970 and extrapolated to 100 percent re- 
porting, the number completing the first year 
without serious difficulty was determined. Those 
who were discharged (or died) during the first 
year were removed to derive an estimate of the 
number entering the second year of parole. The 
outcome for the second year of parole was then 
determined for this group. 

A similar approach was taken with regard to 
those released to parole in 1969. Second and third 
year outcome was determined for those remaining 
on parole after a first year free from serious 
difficulty. 


Results 


About 50 percent of those in the Uniform Pa- 
role Reports sample (excluding California) man- 
aged the first year of parole with no or minor 
difficulty and were continued on parole into the 
second year (figure 1°). Of those continuing on 
parole, about 87 percent successfully complete 
the second year or are discharged without seri- 
ous difficulty.4 (Only 5.3 percent are actually in- 
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A SUGGESTED APPROACH TO INCREASED EFFICIENCY IN PAROLE 


volved in new offenses resulting in return to 
prison; the other “failures” are technical viola- 
tors or absconders.) 

Further, the 3-year followup (see figure 2) 
shows that 84 percent of those who enter the 
second year on parole with no or minor difficulty 
reach discharge or complete the next two years 
of parole without serious difficulty. (Only 7.7 per- 
cent are actually involved in new offenses result- 
ing in return to prison.) Looked at another way, 
for those who complete the first year of parole 
with no or minor difficulty, less than 8 percent 
become involved in new offenses resulting in re- 
turn to prison while under parole supervision 
within the subsequent two years. 

It should be made clear that the prediction in- 
volved in this study is the satisfactory adjustment 
during the second year under parole supervision 
or until completion of parole if this occurs before 
the end of the second year (the same approach 
is taken in predicting third year outcome). 

The concept that the first year of parole is a 
good predictor of subsequent adjustment seems 
clearly supported by the data. Those completing 
the first year free of difficulty as a group, have 
a 9 out of 10 chance to complete the second and 
third year parole obligation without becoming 
involved in difficulty serious enough to warrant 
their return to prison. 

Even if one considers as “failures” subjects 
with major or minor convictions not resulting in 
return to prison, absconders, and the technical 
violators returned to prison, the proportion of 
subjects with no serious difficulty in the first year 
who continue to perform well is still quite high 
(87.3 percent of the 1968-1970 sample continuing 
to adjust through the second year; 83.2 percent 
of the 1969 sample continuing to adjust through 
the second and third years). 

5 The 10 percent to 20 percent of parolees not represented in the 
sample are, of course, excluded from the cost analysis. Assuming the 
number released to parole for each of the 3 years was the same— 
one-third of the total for the 1968-1970 study group, the estimate 
would be 36,077 (i.e., 108,231 divided by 3). Approximately half 
(18,038) will remain on parole at the end of the first year after 
an adjustment involving no or minimal difficulty. About half of these 
(9,019) will earn a discharge during the second year and about 10 
percent (1,804) will be returned to prison during the second year, 
with an average time on parole of about 18 months (i.e., 6 months 
into the second year). The rest will remain on parole beyond 2 years. 
Thus, if discharge occurred at 12 months for subjects with no or 
minor difficulty during the first year, the savings of man months of 
parole supervision would be 151,518, or 12,627 parolee man years 
{(9,019 plus 1,804) times 6 plus (7,215 times 12) divided by 12] for 
the second year. From the third year outcome of 1969 releases to 
parole, it can be estimated that 39 percent of those free of serious 
difficulty during their first year will remain on parole into the third 
year (about 7,035 subjects). Of these, about 37 percent will achieve 
a discharge and about 7 percent will be returned to prison, with a 
mean time on parole of about 30 months, or 6 months beyond the end 
of the second year. Thus, the savings accruing from deletion of the 
third year of parole would be 65,847 parolee man months, or 5,487 


parolee man years [(7,035 times (.37 plus .07) times 6 plus 7,035 
times (1.00 minus (.37 divided by .07)) times 12) divided by 12). 
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In view of these findings, the question can be 
raised as to the value and cost of continuing 
supervision beyond the l-year period for those 
who experience little or no difficulty during the 
first year. 

An average of 36,037 persons annually were 
released on parole during 1968-1970 and reported 
to UPR. About half are either discharged from 
parole or returned to prison during the first year. 
The other half continue on parole into the second 
year; about 60 percent of them are discharged 
or returned to prison during the second year. 
About 45 percent of those continuing on parole 
beyond the second year are either discharged or 
returned to prison during the third year. 

The total annual savings, conservatively esti- 
mated from these figures, to be accrued by dis- 
charging at 12 months those who had no or minor 
difficulty during their first year of parole and 
who would otherwise serve up to 8 years on pa- 
role, is 18,114 parolee man years.’ Additional 
savings in smaller amounts (which cannot be 
estimated from these data) would result in cases 
where subjects serve even more than 8 years on 
parole. 
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What is annual per capita cost of supervision? 
An estimate of average national cost for parole 
supervision was compiled by the National Council 
for 1966. Allowing for increased cost over time, 
it was estimated that the cost of parole super- 
vision today is $578 per capita. Using this with 
the number of parolee man years of supervision 
that could be saved by discharge at one year of 
these selected cases, we find the sum of $10,488,- 
006 per year as the amount that represents re- 
sources that could be made available annually for 
reallocation to other, more pressing needs within 
the correctional system. 

The other half of the question has to do with 
the value received for the expenditure of this 
large sum of money. Here estimates, of neces- 
sity, become highly speculative. If all crimes 
serious enough to warrant return to prison of 
the parolee during the second and third year after 
release on parole were prevented through the in- 
tervention of parole supervision, the number of 
subjects diverted would be around 1,202 per year, 
as estimated from the study of releases over the 
3-year period 1968-1970. The cost for each indi- 
vidual diverted, assuming 100 percent effective- 
ness of the supervision process, would then be as 
much as $8,725. 

In view of the lack of data on the subject, the 
question of how many subjects are restrained 
from involvement in new offenses as a result of 
their parole supervision is impossible to answer 
with confidence. For the sake of argument, how- 
ever, let us assume that the rate of involvement 
in new offenses would have been 10 percent 
greater in the absence of parole supervision. With 
this assumption, then, we see the use of the sledge 
hammer to kill the fly: an expenditure of approx- 
imately 10.5 million dollars related to preventing 
some 120 people from becoming entangled in new 
offenses, a cost up to $87,400 each. 

Because of the tenuous nature of many of the 
assumptions involved in this attempt at cost/ 
value analysis, no argument can be made for the 
absolute costs as calculated. Rather, the intent is 
to illustrate that considerable sums are being ex- 
pended for supervision without a demonstrated 
reduction in criminal involvement by those being 
supervised. Unless value received justifies these 
large expenditures, close scrutiny of the process 
appears indicated. 


© Jaman, et al., op. cit. 
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Summary and Conclusions 

An examination of national parole outcome 
statistics clearly shows a parallel finding with 
California; namely, that those completing their 
first year on parole with no or minimal difficulty 
tend to have a 9 out of 10 chance of satisfactorily 
completing the second and third years of parole 
obligation without serious difficulty. 

When cost benefit analysis is applied, it seems 
fairly clear that if paroling authorities would 
adopt a policy of discharge at the end of one year 
of arrest-free parole, a considerable amount of 
resources (approximately 10.5 million dollars an- 
nually) could be made available for reallocation 
in areas of the criminal justice system where 
there has been a chronic need for more money 
and manpower. 

On the basis of the California study, which dealt 
with the application of similar findings, there is 
evidence that such a program can be carried out 
without an undue increase in the danger to 
society. 

Because of the many variables that may play 
a part in parole outcome, some caution should be 
applied in generalizing from these findings. First, 
each jurisdiction can examine the parole outcome 
for those released to parole in past years to 
determine if those completing the first year of 
parole without serious difficulty manage their re- 
maining parole obligation satisfactorily. lf avail- 
able records are sufficiently comprehensive, the 
arrest history during the second and subsequent 
years following release can be assessed whether 
or not the individual is under supervision. Should 
discharge after one year of satisfactory parole 
adjustment be instituted, a followup of at least a 
sample should be considered to insure that ex- 
pectations of such a program are realized. 

An additional area of potential application of 
these findings is that of probation supervision. 
While there are bits of information that suggest 
similar patterns of adjustment,® more detailed 
study should be undertaken before extensive ac- 
tion is contemplated. 

The approach suggested also has the distinct ad- 
vantage of being very simple; the only criterion 
needed is the individual’s adjustment. It is just 
a matter of whether the person has avoided ser- 
ious criminal involvement during his first year 
on parole. Looked at in practical terms, the whole 
process might be phrased, “How long must a per- 
son adjust in order to be considered adjusted?’ 
Our answer is one year. 
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The Federal Youth Corrections Act: 
The Purposes and Uses of 
Vacating the Conviction 


By JAY L. SCHAEFER* 


“H AVE you ever been convicted of a crime?” 

Although the question seems to be di- 
rect and simple, the answer is not always 
“yes” or “no”: For persons who have been sen- 
tenced under the Federal Youth Corrections Act 
(YCA), the answer often recommended is 
“maybe.” 

The source of the confusion is the provision in 
the act—section 5021 of title 18—that provides 
for the “‘setting aside” of convictions for certain 
offenders. 

While all offenders between the ages of 18 and 
26 are eligible to be sentenced under the act,! only 
those who later receive an unconditional discharge 
from probation or parole prior to the expiration 
of their maximum sentence will have their con- 
victions set aside. 

But the meaning and effect of a conviction that 
has been set aside has been variously interpreted. 
Occasionally described as “expunged,” “sealed,” 
“vacated,” “‘wiped out,” or “pardoned,” oftentimes 
the conviction is still considered valid by Federal 
and State agencies which consequently deny the 
offender’s application for a job or license. 

One reason for the multiple approaches to set 
aside convictions is that the courts which initially 
sentenced the offender under the act have rarely 
been called upon to review these subsequent de- 
nials and disabilities stemming from the convic- 
tion. Many judges are not aware that the stigma 
of the conviction remains after it has been set 
aside, for it was their belief that by applying the 
youth act, the offender who does reform could 
begin adult life without a criminal record. 

Caught in the midst of the present uncertainty, 
probation officers face particular problems when 
interpreting the YCA. 

Since the possibility of an early discharge and 
section 5021 certificate exists for all offenders 
sentenced under the act, officers frequently have 
to advise their clients on both the present and 


* Mr. Schaefer is a member of the State Bar of Cali- 
fornia and a writer. 
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potential status of the conviction. The clients 
could be told how the officer interprets the con- 
viction, how the conviction will in fact be treated 
by each agency, or how it should be viewed ac- 
cording to the decisions of various courts. 

On other occasions, officers will have to decide 
themselves how to treat the previously set aside 
conviction in a presentence report if the same in- 
dividual commits a subsequent crime. 

Without a uniform approach to the act, how- 
ever, this key provision of the law loses its entire 
impact. 

This article seeks to demonstrate that the role 
of the probation officer should be unambiguous. 
Despite the present discrepancies in interpreta- 
tion, both the congressional purpose and judicial 
decisions are clear: A conviction set aside under 
the YCA is to be eliminated entirely from the 
youth’s record. 


Purpose 


The Youth Corrections Act, passed in 1950, 
was designed to prevent vulnerable young offend- 
ers from becoming habitual criminals. In particu- 
lar, the sponsor of the legislation was concerned 
with veterans of World War II who were “getting 
into trouble” not because they were criminals but 
because they were ‘“‘nervously out of balance” and 
“adventurous.” To help “straighten out” these 
youths, the act provided for new treatment facil- 
ities.? 

Classification centers and the Youth Correc- 
tions Division within the U.S. Board of Parole 
were created. If commitment was necessary, the 
act also established separate facilities for youth 
offenders who would be segregated from older 
inmates and then grouped according to similar 
backgrounds. The approach was to have the sen- 
tence fit the person and not just the crime. 


1 The act, 18 U.S.C. 5005 to 5026, covers ages from 18 to 22. With 
18 U.S.C. 4209, its coverage extends to age 26. 

2 Senator Harley M. Kilgore, Congressional Record, Oct. 18, 1949, 
81st Cong., 1st Sess., p. 14889; Hearings before the Senate Committee 
on _ Judiciary on S. 1114 and S. 2609, 81st Cong., Ist Sess., 1949, 
p. 30. 
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The inspiration for the act came from the Eng- 
lish Borstal system and also from a war-time 
system of civilian review of court martials. Dis- 
honorable discharges could be erased if convicted 
servicemen, returned provisionally to active duty, 
satisfactorily completed at least one year of pro- 
bationary service. They then would receive an 
honorable discharge and start civilian life without 
prejudice from their military records. 

As explained by one of the drafters of the legis- 
lation, the YCA would allow similar relief: “If 
the youth offender is reclaimed in the opinion of 
the Board [of Parole] and they decide to release 
him, they can strike out the sentence imposed 
upon him and completely set aside his conviction 
so that he will not have a criminal record staring 
him in the face.” 

All testimony before the Senate subcommittee 
considering the bill that later became the YCA 
concurred that a set-aside conviction would be 
totally “wiped out.” 

The often expressed purpose of section 5021 
was “to help [the offender] get a job and keep 
him from having to be turned down by a prospec- 
tive employer because of the fact that he has had 
a conviction.’ 

Despite these plain statements of intention, 
some confusion was raised by an ambiguous refer- 
ence in the final clause of the proposed section. If 
the committed youth offender was granted an un- 
conditional discharge prior to the expiration of 
the maximum sentence imposed, the bill provided 
that “the conviction shall be automatically set 
aside and the Division shall issue to the youth 
offender a certificate to that effect and the certifi- 
cate shall have the same legal effect asa pardon.” 
(Emphasis added.) 

Perhaps because Congress was considering 
granting the previously judicial ‘“‘set aside” power 
to a nonjudicial branch—the Board of Parole 
under the Department of Justice—they felt com- 
pelled to define the power further and therefore 
chose the language of another nonjudicial control 
over convictions, the executive pardon. 

However, the choice was imprecise because 
there were to be significant differences between 
the operation of section 5021 and a pardon. 

A pardon is an act of grace by the chief ex- 
ecutive (president or governor). To take effect 


3 Hon. John Parker, Judge, U.S. Court of Appeals, Fourth Circuit, 
at Senate hearings, p. 45. 

# Hon. Orie L. Phillips, Chief Judge, U.S. Court of Appeals, Tenth 
Circuit, at Senate hearings, p. 70. 

5 Knote v. United States, 95 U.S. 149 (1877); Lyons v. Goldstein, 
290 N.Y. 19 (1943). 
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it must be accepted by the offender and that ac- 
ceptance reaffirms guilt, not innocence. Even then 
the pardon “does not eliminate the fact of con- 
viction, it merely results in ending further pun- 
ishment” by releasing future disabilities stem- 
ming from the conviction that otherwise would 
be imputed to the offender.® 

In contrast, the congressional debate reveals, 
section 5021 was to be a reward earned by the 
offender’s good conduct. The conviction would be 
“automatically” (emphasis added) set aside and 
the offender’s record retroactively cleared. After- 
wards there would be no possibility of holding the 
former conviction against the individual since the 
conviction would no longer exist. 

Before enactment, the reference to pardons was 
deleted from the bill because the senators believed 
that it would be an interference with the presi- 
dent’s clemency power. Since the Constitution 
grants the pardoning power only to the president, 
the committee correctly understood that Congress 
does not have the power itself and cannot delegate 
it to any other body. 

The removal of the analogy to pardons helps 
to distill the congressional intent; section 5021 
is not to be defined as a pardon for Congress has 
considered that interpretation and expressly re- 
jected it. 

Notwithstanding that clarification and the 
testimony before the committee, the identification 
of “set aside” with “pardon” has endured, render- 
ing the section less potent than it was designed 
to be. 

As commonly used by appellate courts when 
correcting underlying errors or injustice in a 
judgment, the words “set aside” were synony- 
mous with “vacate.” The YCA created a new 
basis—rehabilitation—for relief from the con- 
viction, but there was no indication that Congress 
intended the words to take on a different signifi- 
cance. 

When the act was amended in 1961 by the ad- 
dition of subsection “‘b” to section 5021, the courts 
were given the authority to discharge the youth 
offender from probation and set aside the con- 
viction. (Previously the section had covered only 
committed youth offenders.) By using the same 
“set aside” language to describe the power in the 
hands of the court or the Parole Board, Congress 
indicated that the only meaning of the phrase was 
the usual judicial one. 


Against this congressional background, the ap- 
proaches of Federal and State agencies to section 
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5021 can be seen as inconsistent not only with 
each other but also with the legislative intent of 
the act. Section 5021 is being ignored. 


Practices 


There is presently a wide range of questions 
used by agencies to determine if the applicant 
has ever been convicted of a crime. The varying 
forms of the inquiry and accompanying guidelines 
for responses indicate both the determination of 
the employment or licensing board to ferret out 
this information and also the complex analysis 
required of the youth offender if he or she is to 
answer honestly but without waiving any rights. 

The licensing agencies desire to protect the 
public interest by ensuring that applicants are 
“fit’—including morally—to practice the regu- 
lated trade or profession. 

To do this, the boards require that the applicant 
divulge all prior convictions, usually including set- 
aside, pardoned, or expunged convictions. 

The boards reason: (a) The offender “has been 
convicted” even if he or she no longer “stands 
convicted”; (b) the committee is benevolent and 
will take rehabilitation and time elapsed since the 
offense into account, and (c) only with all the 
facts can each case be fairly decided on its indi- 
vidual merits. 

Nonetheless, as explained in the guidelines on 
some applications, the boards may still allow ex- 
clusions for convictions that their own legislatures 
and courts deem wiped out. As a result, there are 
almost as many different sets of allowed exclu- 
sions as there are agencies. 

The inquiries generally suffer from either or 
both of two infirmities: the questions are unclear 
in advising which convictions should be included 
and which may be excluded, and they require that 
the applicant reveal convictions which have been 
set aside under the YCA. 

A brief look at typical Federal and State appli- 
cations demonstrates the difficulties facing the ap- 
plicant who believes, as Congress did, that section 
5021 completely wipes out the conviction. 

The U.S. Civil Service Commission tries to be 
direct in its policy towards “rehabilitated offend- 
ers” but it offers an uncertain range of exclusions. 
In its pamphlet Employment of the Rehabilitated 
Offender in the Federal Service (BRE-29, August 
1972), which is the usual source of information 
for applicants, individuals are told not to disclose 
law violations “committed before the applicant’s 


6 Change 8 Army Regulations 601-210, 24 June 1971. 


21st birthday in which the charge was adjudicated 
in a juvenile court or under a youth offender law.” 
(Emphasis added.) 

The YCA, however, dictates a different pattern 
of exemption because it looks to the offender’s 
age at the time of conviction, allows a higher age 
ceiling, and requires exclusion only for convic- 
tions that are set aside. 

Apparently contradicting the pamphlet in its 
description of the commission policy, the Federal 
Personnel Manual, a higher authority with a 
smaller circulation, states that “persons whose 
convictions have been set aside under the Federal 
Youth Corrections Act or similar state authority 
need not answer ‘yes’ to the question on convic- 
tions.” 

The manual’s coverage would be coextensive 
with the act if its words “under the act’ are in- 
tended to include offenders up to the age of 26 
who are sentenced under 18 U.S.C. 4209 “pursu- 
ant to the provisions of [the] act.” 

Another large Federal employer, the Army, 
does not grant any exclusion and simply requires 
that all offenses be listed by the would-be recruit 
“regardless” of the setting aside of conviction. 
Depending upon the nature of the conviction, the 
Army may consider granting a moral waiver but 
it will ignore all “subsequent proceedings” since 
they “merely recognize rehabilitation and do not 
alter the fact that the offender committed the 
criminal act.’’6 

The Juror Qualification Questionnaire, which 
is an example of a third application format that 
often prejudices the holder of a section 5021 cer- 
tificate, is used to implement the Jury Selection 
and Service Act of 1968 and to exclude felons 
from serving on juries in Federal district courts. 
Under the Jury Act, persons who have been con- 
victed of a Federal or State crime punishable by 
imprisonment for more than one year (a felony) 
and who have not had their civil rights restored 
by pardon or amnesty are disqualified from jury 
duty. 

Accordingly, the questionnaire asks first if the 
prospective jurors “were ever convicted” and then 
inquires, “If ‘yes,’ were your civil rights restored 
by pardon or amnesty?” 

Because there is a space to describe certain 
types of relief, an individual might be tempted to 
list the conviction and then indicate that it was 
set aside. 

But the latter question asks only about pardon 
and amnesty, not section 5021. 
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A person who has been pardoned will answer 


both questions “yes” and not be disabled from 
serving on the jury. 

The person whose conviction has been set aside 
should also be on the jury not because the second 
question meant to or should encompass section 
5021, but because the first question should be 
answered negatively. Section 5021 does not re- 
store rights, it expunges the conviction. 

If the distinctions between pardon and expunc- 
tion were widely understood or if the form so 
specified, it could be assumed that the jury ques- 
tionnaire intended the negative response to the 
first question. More likely, however, the question- 
naire either overlooked section 5021 or hoped it 
would be noted in the space for pardons.’ 

Making a similar error, another variety of 
question also requires the applicant to record the 
conviction first and then “explain” any subsequent 
relief or restoration of rights. This would be the 
proper procedure for a pardoned conviction. How- 
ever, listing the conviction only to mention later 
that it has been expunged (or in other words, set 
aside) defeats the whole purpose and definition 
of expunction. Nonetheless, the practice is wide- 
spread. 

Applicants before the California Board of Ac- 
countancy are told to list all convictions including 
“any in which... an order of rehabilitation was 
entered, any record of conviction was expunged, 
or a pardon was granted.” The board permits the 
exclusion of minor traffic convictions or “any 
incident the records of which have been sealed” 
under two California Code sections (W&I section 
781 and P.C. section 1203.45) dealing with mis- 
demeanors by minors. 

Since the only exclusions are for enumerated 
California laws, the board’s policy is clear. Con- 
victions set aside under Federal law (or expunged 
under the laws of another state) are to be listed, 
despite the fact that section 5021 was designed 
to offer the same or broader protection than the 
excluded California sections. 

Realizing that the laws of another jurisdiction 
(Federal or sister state) must be taken into ac- 
count, the California Committee of Bar Exam- 
iners attempts a lengthy clarification for future 
lawyers but still fails to explain adequately the 
status of a set-aside Federal conviction. 

7 Proposed legislation (H.R. 17373, 93rd Cong. 2nd Sess.) would 
amend the Jury Act by exercising the words “pardon or amnesty” 


following the word “restored.” This “clarification” would recognize 
additional forms of restoration of civil rights, but the amendment 


apparently (and incorrectly) assumes that section 5021 should be viewed 
as “restoring” rights and listed under the second question. 
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In addition to the exclusions allowed for court 
ordered “sealing” under the California Code sec- 
tions listed above, the committee grants exclu- 
sions for convictions sealed “pursuant to a similar 
statute of another jurisdiction which provides in 
substance and effect’”’ that such “conviction shall 
be deemed not to have occurred, or that the person 
answering any question relating thereto may state 
that it did not occur.” 

In order to apply those instructions, the appli- 
cant must determine the “substance and effect” 
of section 5021, which does not mention “sealing,” 
and then decide if it is “similar” to P.C. section 
1203.45. One tough problem raised is that the 
California statute requires a court action to seal 
the record, but section 5021 can operate with a 
Parole Board or court order. 

Is that similar enough? 

When pressed, the bar examiners say no: The 
set-aside conviction should be listed. But what 
if the applicant, lawyer, and probation officer still 
believe differently? The possibility of court 
ordered compliance to the Federal statute is dis- 
cussed later, but to date there has not been a di- 
rect Federal attack on a State agency’s ruling. 

In their search for convictions, agencies do not 
rely solely on the responses given by the applicant. 
To make certain that all offenses are considered, 
they also solicit rap sheets from the records di- 
vision of State/Federal justice departments and 
then double-check the applicant’s list of convic- 
tions against the official record. 

When there is a discrepancy between the appli- 
cation and the record, the scope of the inquiry 
widens to include not only the substantive serious- 
ness of the “omitted” conviction but also the pos- 
sible “fraud” or “material misstatement” perpe- 
trated on the application. 

The charge of fraud in the making of the 
application is an independent ground for denial 
irrespective of whether or not the underlying, 
nonlisted conviction would have justified a re- 
jection. 

Merely discovering the discrepancy makes an 
adequate case for denial, in the eyes of many 
boards, even if the applicant excluded a conviction 
because of the honest belief that the substance 
and effect of section 5021 permitted a “no” an- 
swer. Without having wanted to mislead or mis- 
state past history—the components of fraud—the 
applicant may have a disagreement with the ex- 
amining board over the status of section 5021. 
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But it is the board who makes the rules, investi- 
gates the fraud and then judges the case. 

With the likelihood of denial for the omission, 
the applicant faces considerable pressure to list all 
convictions when in doubt or even when he or she 
sincerely believes in exclusion. It is safe to omit 
only convictions specifically exempted under code 
sections mentioned on the application—and sec- 
tion 5021 is virtually never mentioned. 

To achieve the desired uniform approach to 
the section, agencies will either have to volun- 
tarily change their administrative policies or face 
judicial action. These alternatives will be taken 
up in turn. 


Administrative Clarification 


As seen above, Federal and State (e.g., Cali- 
fornia) boards approach section 5021 with a 
gamut of exclusionary policies. The easiest way to 
attain the originally intended deference to the 
section would be for each board unilaterally to 
revise its admissions criteria to exclude considera- 
tion of set-aside convictions. 

On the application itself the proper interroga- 
tory could be simple and modeled after the (even 
broader) California State Personnel Board guide- 
lines which advise that, ‘““You may omit... any 
offense which was finally adjudicated . .. under a 
youth offender law.” 

Until each agency adopts such a stance, the 
same effect could nonetheless be brought about by 
one Federal agency, the FBI. By changing the 
policy of its records division, the source of the in- 
formation about convictions, the bureau could 
remove the possibility of discrepancies in inter- 
pretation. 

Under the current procedure, the probation- 
parole officer notifies the FBI of the early dis- 
charge from commitment (section 5021(a)) or 
probation (section 5021(b)). With the submis- 
sion of the Final Disposition Report and Flash 
Notice, the Identification Division of the bureau 
makes an additional “Disposition” entry on the 
rap sheet after the sentence previously imposed: 
The words “set aside” are added. 

If the bureau deleted, not annotated, the con- 
viction, other agencies would be functionally un- 
able to obtain any information about a set-aside 
conviction. 

That is the procedure followed when states in- 
dicate “Court Ordered Expungement” on the sub- 
mitted forms. The FBI erases the record, returns 
the fingerprints to the State justice/police depart- 


ment that contributed them, and thereafter re- 
sponds to inquiries about the offense with a “no 
record” answer. 

Even if the FBI were to apply this expunction 
procedure to section 5021 orders, State identifi- 
cation bureaus with preexisting knowledge of the 
conviction might not reflect the erasure. Because 
State and Federal records do not necessarily con- 
tain the same information, State acknowledge- 
ment of the conviction could continue. 

The Identification Bureau of the New York 
Criminal Justice. Services, whose procedures are 
typical of many states’, usually checks only its 
files of New York convictions (and outstanding 
warrants from any jurisdiction) before dispatch- 
ing the subject’s record to other New York agen- 
cies. The State bureau and hence the State agen- 
cies often do not have any information about 
Federal convictions. 

Only when a special agency request is filed will 
the New York bureau search out and report the 
FBI record, which includes Federal and other 
States’ convictions. If one special FBI check of a 
subject turns up a Federal conviction, that con- 
viction becomes part of the State’s permanent 
record; but if there is not a subsequent FBI 
check, the State may never pick up the fact that 
the Federal conviction has been set aside. Thus 
the State bureau might continue to furnish in- 
formation about the set-aside conviction even if 
the FBI adopts the recommended deletion policy. 

On an individual basis, the discrepancy between 
the Federal and State records could be pointed 
out by the former offender or by another FBI 
check. The Records Control Division in New York 
should then investigate and correct the State 
record. The opportunity for such damaging co- 
ordination between Federal and State bureaus 
could be prevented in all cases if State record de- 
partments always checked with the FBI before 
releasing criminal histories, or, preferably, if 
the FBI routinely issued up-dates on convictions 
that were set aside. 

At the present time, however, the States do not 
vacate the conviction even when they discover that 
it has been set aside because the FBI has not yet 
recognized section 5021 as the equivalent of ex- 
punction. 

With apparent inconsistency, another branch of 
the Department of Justice has administratively 
realized the effects of the section. 

In a memorandum from the Criminal Division 
interpreting who has been convicted of a felony 
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for the purposes of title 7 of the Omnibus Crime 
Control and Safe Streets Act of 1968 (18 U.S.C. 
App. 1202, 1203), the Department said that an 
individual who has received a section 5021 certifi- 
cate “has effectively been relieved of any dis- 
abilities incurred by this conviction” and thus 
may possess a gun.® 

Although undetailed and phrased in the pardon 
idiom of “relieving the disabilities” (instead of 
“removing the conviction”), that opinion cannot 
rely on the presidential or gubernatorial pardon 
exemptions of title 7 because section 5021 is not 
a pardon. 

Since there is no other provision of that title 
that could apply to relieve the conviction and the 
opinion implies (for section 5021) that reference 
to the discretionary relief of title 4 of the Gun 
Control Act (18 U.S.C. section 925(c)) is un- 
necessary, the reason for the exemption must be 
the weight and effect of section 5021 itself. 

A uniform stance towards the Federal law is 
not only a matter of good housekeeping for all 
Federal agencies—especially the Board of Parole, 
the FBI and the Criminal Division, all within the 
Justice Department—it is also a requirement of 
basic fairness for persons to whom the law ap- 
plies. 

For State agencies, the demand for uniformity 
is both logical and constitutional. 

Inasmuch as the same bundle of laws (title 18) 
that creates the crime and provides for its pun- 
ishment also provides for its erasure, each agency 
should not pay selective attention only to the 
earlier sections of the criminal code while ignor- 
ing the later ones that grant relief. However the 
code finally assesses the criminal episode, the 
State must accept it. 

States and their agencies have a further in- 
ducement to adhere to the YCA. The Constitution 
requires that Federal law shall be “the Supreme 
Law of the Land.” Once Congress passes legisla- 
tion, the States must defer to the wisdom of Wash- 
ington for the Federal statutes cannot “‘incor- 
porate all the niceties and nuances of State laws 
on the subject of conviction.’”® 

If there was a comprehensive Federal deter- 
mination of the status of a set-aside conviction it 
would be a mandate for the States. Conformity 


8 Letter from Carl W. Belcher, chief, General Crimes Section, to 
So Counsel, Administrative Office of the U.S. Courts, Dec. 8, 
1970. 

® Garcia-Gonzales v. U.S. Immigration and Naturalization Service, 
$44 F.2d 804 (9th Cir. 1965). The disputed effects of a State pardon 
or expunction on a Federal statute are beyond the scope of this arti- 
cle. See Thrall v. Wolfe, 503 F.2d 313 (7th Cir. 1974). 

10 Dorszynski v. United States, 418 U.S. 424 (1974). 


has not been forthcoming, however, due to the 
lack of a consistent Federal agency approach to 
the section and the absence of direct Federal court 
challenges to the errant State policies. 


Courts 


Most litigation concerning the YCA has focused 
on whether the offender should be sentenced as 
an adult or under the provisions of the act. In a 
June 1974 Supreme Court decision,!® as in earlier 
circuit court cases, section 5021 was briefly dis- 
cussed as one possible future benefit of youth act 
treatment to be weighed in the sentencing al- 
ternatives. 

The courts were not being called upon to in- 
terpret a conviction that had already been set 
aside; the offenders were still serving their sen- 
tences and their appeals attacked the sentencing 
judge or the criminal process. 

An offender whose conviction has already been 
set aside faces a different problem. His or her 
complaint lies not with the judge or the trial 
process but with the State or Federal agency that 
disregarded the certificate that set aside the con- 
viction. Relief from that improper act will come 
only if the former criminal defendant, now dis- 
charged and supposedly without stigma, is willing 
to go back into court as a plaintiff in a civil case— 
a time-consuming, attention-getting, and costly 
procedure. 

The clearest and most detailed discussion of 
section 5021 came in such a case. An alien, con- 
victed of a felony and sentenced under the youth 
act, was ordered deported by the Immigration and 
Naturalization Service. After receiving a section 
5021 certificate he petitioned the Federal court to 
reverse the deportation order, claiming that the 
conviction upon which it rested no longer existed. 

The complication was that by statute a presi- 
dential pardon would not have helped his case be- 
cause neither a pardon nor a judicial recom- 
mendation of leniency can be effective to halt the 
“disability” of deportation for a narcotics convic- 
tion. The issue directly facing the judges was 
whether section 5021 provided more extensive re- 
lief than a pardon. 

The appellate court said that it did, explaining 
that the “clear purpose” of setting aside the con- 
viction was “to relieve him not only of the usual 
disabilities of a criminal conviction’—which is 
all that a pardon would normally do—‘“but also 
to give him a second chance free of a record 
tainted by such conviction.” 
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The “second chance” was not based on a “‘tech- 


nical” or partial erasure of the offender’s record 


but on the complete removal of “all taint of con- 
viction” for all purposes.?4 

Expressed in the words of another court, a 
person sentenced under the YCA could “be spared 
the lifelong burden of a criminal record.” Because 
section 5021 “acts to expunge the conviction and 
the record.”!2 (Emphasis added.) 

In light of these two decisions, individuals who 
have the unusual choice between methods of relief 
from a conviction should have a clear preference 
since “Section 5021 appears to provide greater 
relief than would a presidential pardon of the 
same offense.”’!% 

Convicted Vietnam War resisters who had al- 
ready received a section 5021 certificate had noth- 
ing to gain by seeking the benefits of a pardon 
(actually or in effect) from the Clemency Board 
created by President Ford. 

A rougher dilemma faced convicted resisters 
still serving their youth act sentences. They could 
have applied to the Clemency Board or they could 
have continued serving their sentences and hoped 
to receive a section 5021 certificate and its broader 
relief. 

One drawback with the latter approach was 
that while the certificate issues automatically 
upon an early discharge, the granting of the nec- 
essary discharge is discretionary with the court 
or Parole Board. 

The other shortcoming of the youth act alterna- 
tive was, and is, that section 5021 has not been 
given the universal and complete recognition 
needed to make it truly effective. If the above 
directives of the courts were being fully carried 
out, the section would preclude not just the agen- 
cies but also the court from using a set-aside con- 
viction. Because ‘“‘all taint” of the set-aside con- 
viction has been removed it should not even be 
resurrected as a “prior” offense at the sentencing 
for a subsequent crime. 

Despite the arguments that depriving the sen- 
tencing judge of relevant criminal history would 
hinder the imposition of the most appropriate 
sentence, that the judge should know how much 
weight to give the set-aside conviction, or that 
the offender has “blown” the second chance, the 
set-aside conviction should not be included in the 
presentence report prepared for the court. 


11 Mestre Morera v. U.S. Immigration and Naturalization Service, 
462 F.2d 1030 (1st Cir. 1972). 


2 Tatum v. United States, 310 F.2d 854 (D.C.Cir. 1962). 
18 Ibid. 


Presently, however, and for as long as proba- 
tion officers can find the set-aside conviction on 
the rap sheet, the conviction will certainly be 
considered. 

Removing the set-aside conviction from the rap 
sheet and even from probation office files might 
not completely solve the probation officer’s pre- 
dicament. Although the convictions would no 
longer be listed, the officer might uncover its 
former existence through interviews with the of- 
fender and acquaintances. 

The officer would be in a bind, for mentioning 
the conviction in the report would let in the back 
door the conviction that had just been thrown out 
the front door; and not mentioning it would be 
denying the judge information discovered inde- 
pendently of the expunged record. Only under 
these circumstances should the conviction and the 
fact that it was set aside be acknowledged by the 
officer and the judge. 

Subsequent judicial use of an “expunged” rec- 
ord is now permitted by another statute, section 
844 of title 21. That section allows certain offend- 
ers to apply to the court for an order expunging 
“all official records other than the nonpublic rec- 
ords to be retained by the Department of Justice 
... solely for the purpose of use by the courts” 
in future proceedings related to that section. 

Section 844 explicitly sets up a “double entry” 
system of record keeping; nonpublic records avail- 
able to the courts and a corresponding expunged 
public record. 

Because section 5021 does not contain a similar 
limitation on the extent of the expunction there 
is to be no implicit limitation. As the court decid- 
ing the above discussed deportation case reasoned, 
“We are unable to presume that Congress, with- 
out any reference to such an intent, meant in 
section 5021 to provide for setting aside a con- 
viction for some purposes but not for others.” 

Assuming that the set-aside conviction is com- 
pletely removed from the public and nonpublic 
records, an additional problem still remains re- 
garding the offender’s status between the time of 
conviction and the granting of the section 5021 
certificate. 

Seeing that sentences imposed under the youth 
act necessarily contain the chance of section 5021 
relief, individuals have argued that the conviction 
is “not final” and should not be held against them 
until it is ultimately determined whether or not 
it will be set aside. 

They pointed out the danger that the rapid in- 
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stigation of proceedings based on the conviction— 
notably in cases of deportation—may completely 
foreclose the “second chance” benefits intended 
by the sentencing judge and the youth act. 

The outcome of a deportation action begun 
right after the conviction was entered would turn 
upon whether the deportation order became final 
before or after the issuance of a section 5021 
certificate. With the expectation that the convic- 
tion would be set aside in the interim, the offender 
would thus be encouraged to delay and appeal the 
deportation order. 

The reaction of the courts has been mixed, some 
indicating that it is possible and desirable to sus- 
pend deportation until either early discharge 
under section 5021 or the normal expiration of 
the sentence. Other courts have determined the 
offender’s status—for voting, serving on a jury, 
being impeached as a witness and eligibility to 
carry a gun—as of the time of the inquiry and 
without regard for the section. 

While courts generally disfavor “in limbo” 
statuses, the resolution of this issue may ulti- 
mately depend upon the use for which the convic- 
tion is to be recognized. 


Conclusion 


In light of the above rulings by the Federal 
courts and the congressional purpose behind the 
legislation, Federal and State agencies should re- 
vise their policies and applications to exclude con- 
sideration of convictions set aside under section 
5021. Each agency should not wait until its own 


regulations are challenged in court; the meaning 
of the section has been made clear to all and 
should be applicable now. 

The FBI’s compliance is especially important 
because it is the central and authoritative deposi- 
tory for criminal records. If it expunges rather 
than annotates the rap sheet when a conviction 
is set aside, and it so notifies State identification 
bureaus, the conviction would in essence disap- 
pear and could be given no interpretation at all 
by other agencies. 

The expunction provided for by section 5021 
is not permeable. It should preclude the use of the 
conviction even by judges in subsequent proceed- 
ings. If the law were universally complied with 
in this way, the role of the probation officer would 
be simplified. No longer would erratic agency 
policies make the consequences of “set aside” 
nearly impossible to decipher. 

Presently, it would be misleading for probation 
officers or attorneys to ignore the existing im- 
proper uses of the conviction when counseling 
offenders or former offenders. A widespread 
awareness of the discrepancies in interpretation, 
however, is the first step towards achieving the 
desired conformity between the application and 
the purpose of the act. 

The goal is that probation officers will be able 
to advise their clients that the letter, spirit, and 
interpretation of the Youth Corrections Act com- 
pels the holder of a section 5021 certificate to 
answer the question, “Have you ever been con- 
victed of a crime?” with a firm “NO.” 


HE YOUTH of today will be the men and women of tomorrow. To them alone 
can we pass on our priceless heritages. Shall we do our full part to make 
more of them worthy successors?—JUDGE ORIE L. PHILLIPS (1951). 
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The Mentally Retarded Probationer 


By ARNOLD TALENT AND ROBERT E. KELDGORD* 


ENTALLY retarded persons comprise about 
| \) three percent of the general population.! In 
contrast, however, such persons reportedly 
comprise about 10 percent of the population which 
is confined in jails and prisons. Moreover, in 
some selected geographical areas, this number 
reportedly increases well to over 24 percent!? At 
the same time, it appears that less effort has been 
expended in the United States to rehabilitate the 
mentally retarded offender than any other group 
of offenders. 

Two major obstacles have impeded efforts to 
provide programs for these people. First of all, 
there has been ongoing difficulty in identifying 
the mentally retarded person, particularly those 
whose retardation is borderline. Secondly, there 
has been a reluctance to recognize that mentally 
retarded offenders are different in ways that pre- 
clude their realization of full benefits from the 
usual program of rehabilitation or treatment. 

Unfortunately, educators and others have some- 
times unwittingly confused the novice and un- 
warry officer by maintaining that the mentally 
retarded are more like the general population 
than unlike the general population. In respect to 
this undeniable observation, it must also be ob- 
served that differences between mentally retarded 
offenders and general offenders do exist, and if 
these differences are not recognized and dealt with 
in a unique manner, any rehabilitative endeavor 
is almost certainly doomed to failure. 

In July 1972 the Pima County, Arizona, Adult 
Probation Department, assisted by funding pro- 
vided through the Law Enforcement Assistance 
Administration, embarked upon a pilot project 
designed to identify mentally retarded proba- 
tioners and thereafter to develop and provide 
services uniquely aimed at their problem areas. 

Pima County presently has a population of ap- 
proximately 500,000 which is clustered in the 
Metropolitan Tucson area. The County’s Adult 
Probation Department supervises approximately 
2,000 probationers, including approximately 50 
persons who, on the basis of a psychometric test- 


* Mr. Keldgord is chief of the Pima County (Arizona) 
Adult Probation Department and Mr. Talent is project 
director of the Department’s Special Services for MR 
Probationers. 


ing and psychological evaluation provided by the 
Pima County Court (Psychological) Clinc, have 
been identified as being mentally retarded. If it 
is true, as has been reported, that mentally re- 
tarded persons comprise 10 percent of the offender 
population, it is obvious that, with improved iden- 
tification measures soon to be implemented, the 
number of retarded probationers in Pima County 
may soon reach 200. 


Identifying the Mentally Retarded 


A major task set forth in this pilot project was 
the identification of mentally retarded persons. 
Initially, an attempt was made whereby probation 
officers covering the general caseload would seek 
to identify such persons, utilizing an identifica- 
tion brochure which was developed by the project 
director, who is the only officer on the staff with 
specific training in mental retardation. The iden- 
tification brochure listed numerous possible 
outward manifestations of retardation, but as 
experience demonstrated, this effort was not 
successful since many retardates failed to display 
any unusual manifestations, and for the additional 
reason that a given identifying factor in one case 
may be totally inapplicable in another. 

In recognition of the inadequacy of the first 
attempts to identify the mentally retarded pro- 
bationer, arrangements were made whereby all 
defendants referred by the courts for presentence 
investigation were referred to the Court Clinic 
for psychometric testing and/or psychological 
evaluation. If a person was identified as being 
retarded and was placed on probation by the 
courts, his case was immediately assigned to the 
special caseload supervised by the project direc- 
tor. This method of identification, while effective, 
also became extremely time-consuming and ex- 
pensive. Accordingly, the Probation Department, 
in cooperation with the Court Clinic, embarked 
upon a program in which each probation officer 

1 James C. Coleman, Abnormal Psychology and Modern Life. Glen- 
view, Illinois: Scott, Foresman and Company, 1964. 
Project’ on the Retarded Juvenile Offender” The Naive Offender Fors 
mat and Essays. Newport, Rhode Island: New England Seminar on 
fang ag and the Law Enforcement Process, Salve Regina 


3 Ibid., number 2. 


4 Arizona State Justice Planning Agency Project Numbers 72-168-2 
and 73-100-2. 
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receiving new cases administers a brief, simple 
test which indicates the possibility of retardation. 
Those persons whose test results indicate the pos- 
sibility of retardation are thereafter referred to 
the Court Clinic on a voluntary basis for further 
testing and evaluation which either confirms or 
denies the retardation. Few defendants refuse to 
accept a referral to the Court Clinic, since they 
realize that test results will probably be used to 
their advantage. 


A Rehabilitation Program 


A second, and by far the most significant task 
of this pilot project, was to establish a rehabili- 
tation program for mentally retarded proba- 
tioners. While the rehabilitation program has been 
primarily experimental in nature, great care has 
been exercised never to experiment in services 
which could be detrimental to the probationer. 
Moreover, planned experiments were limited to 
circumstances wherein it was possible to select 
from two or more seemingly appropriate alter- 
natives, or to circumstances in which a “harm- 
less” theory could be applied for the purpose of 
collecting information about a probationer. 

As a result of the experimentation, the Pro- 
bation Department has been able to document, 
in part, the hypothesis that the mentally retarded 
person often cannot comprehend probation con- 
ditions or counseling instructions which are im- 
parted in a “normal” manner. Accordingly, in a 
test situation, such instructions are provided in 
terms which would readily be comprehended by 
the typical probationer. Immediately thereafter, 
the retarded probationer is subjected to a verbal 
test to determine his comprehension. Although 
the probationer may have claimed complete un- 
derstanding of the instructions, the verbal test 
often reveals that, in fact, there was little or no 
comprehension. Failure to overcome this deficit 
in comprehension could, of course, result in the 
defendant’s failure to comply with the conditions 
of probation, or in his failure to benefit from 
counseling endeavors. 

The counseling effort is based on a simple treat- 
ment modality which had earlier been suggested 
by Elizabeth Nicholds.® It embraces four tech- 
niques, as follows: (1) environmental manipu- 
lations; (2) supportive relationships; (3) clari- 
fication; and (4) interpretation. This treatment 
modality offers a significant advantage in that it 


5 Elizabeth Nicholds, A Primer of Social Casework. New York: 
Columbia University Press, 1968. 


is easily mastered by a staff of varying back- 
grounds whose previous experience does not nec- 
essarily include indepth training in either case- 
work or the problems of the mentally retarded. 

The primary factor in the rehabilitation pro- 
gram is counseling. Five categories of counseling 
have been established, based primarily upon the 
frequency of contacts with probationers, although 
crisis intervention techniques may be employed 
in the first and second categories. The five cat- 
egories are: (1) emergency, where the defendant 
is seen daily or as often as necessary; (2) in- 
tensive, where the defendant is seen at least once 
per week; (3) periodic, where the defendant is 
seen at least once per month; (4) as required; 
and (5) specialized, where both the frequency of 
contact and the nature of counseling are ‘“‘indi- 
vidualized.” 

Initially, most defendants are accorded either 
emergency or intensive counseling. Thereafter, 
as they progress, the level of counseling is de- 
creased, if appropriate, to where the counseling 
frequency is based on the “as required” model. 

Another key factor in the rehabilitation pro- 
gram is a budgetary program for retarded pro- 
bationers, designed to assist these persons in the 
effective management of their funds. The system 
provides for both a control and a record of sav- 
ings and expenditures. 

In order to provide overall directions and con- 
tinuity for the program, probation officers and 
other staff persons assigned to the project engage 
in 2-hour case conferences each week. The ses- 
sions are devoted primarily to the selection of 
ideas on how best to apply various aspects of the 
rehabilitation modality. One or two cases from 
each officer’s caseload may be presented during 
each of these conferences. Basic inservice staff 
training is provided in a separate weekly 2-hour 
session. A recent addition to these latter sessions 
has been one or more community representatives 
who is knowledgeable in the area of retardation. 


Some Findings 

While they are tentative in nature, several 
findings have resulted from the project experience. 
These findings are based on a total of about 85 
cases which have been assigned to the project 
since its inception. While these findings have been 
partially substantiated, they must, however, be 
described as tentative since they have not been 
subjected to the verification which can result only 
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from full scale research, including statistical val- 
idation of the results. 


The literature suggests that the retarded person is, 
basically, a “victim” of crime, and that he is often led 
into aberrant behavior by more sophisticated offenders.® 


While this suggestion is undoubtedly true in some 
cases, project experien¢e suggests that the thesis is 
applicable to first offenses far more often than to sub- 
sequent offenses. In other words, the retarded person 
may well experience his\ first criminal activity due to 
the influence of others, but thereafter, his cr iminal ac- 
tivity often seems to continue in the same pattern with- 
out the influence of other persons. 


Some authorities have advised that persons in the 
criminal justice community are anaious to learn im- 
proved methods of dealing with the retarded offender.7 


A comprehensive review of the literature, examina- 
tion of experiences in other jurisdictions, and local ex- 
periences convince the examiner that this view is, 
generally speaking, not accurate. Rather, the criminal 
justice community seems only to possess a vague sense 
= a “need to know,” but it does not feel compelled to 

now. 


While, fortunately, there are some isolated instances 
of considerable criminal justice interest in the retarded 
citizen,8 the unhappy truth is that attorneys continue 
to defend and prosecute retarded persons and judges 
continue to sentence them with little or no recognition 
of the role of retardation in a defendant’s case. Equally 
bad is the fact that police officers, probation and parole 
officers, jail personnel and prison staff continue to in- 
terpret, erroneously, the retarded person’s fear and 
frustration as disregard for the official’s constituted 
authority. 

Some unique attributes which encourage the retarded 
individual’s entry into crime through the motivation of 
other, more intelligent persons have been identified. 
Among these attributes are: (1) an extraordinary de- 
sire by the retarded person for recognition or status; 
(2) an extraordinary desire to “please” others; (3) a 
yearning for acceptance; and (4) an unmet need for 
meaningful heterosexual experiences. 


Perhaps the most significant finding in respect 
to the above attributes is in regard to their pos- 
itive use; experience seems to indicate that they 
can be among the most effective tools in the of- 
ficer’s arsenal for combatting recidivism. Other 
tenative findings are as follows: 


The rehabilitation relationship between the probation 
officer and the mentally retarded person is more dif- 
ficult to establish and to maintain than is a similar 
relationship between the officer and a “normal” pro- 
bationer. For example, the officer may say “ maybe 
1’ll come by to see you on Tuesday.” The retarded client 
will frequently interpret this statement as an uncon- 
ditional promise (by the officer) to appear. If the officer 
does not appear, his nonappearance is frequently viewed 
by the retarded person as a breach of faith, and the 
rehabilitation relationship may suffer. 


The mentally retarded, especially those with long 
histories of institutionalization, repeatedly adhere to an 
attitude of “the grass is greener on the other side of 
the fence”; this attitude creates great difficulty for the 


6 Delores Norley, “Retarded Youth and the Law Enforcement Pro- 
cess,”” The Naive Offender Format and Essays. Newport, Rhode Island: 
New England Seminar on Retarded Youth and the Law kinforcement 
Process, Salve Regina College, 1971. 

7 Ibid., number 6. 

* Dennis E. Haggerty, Lawrence A. Jabem, Jr., and David K. Udall, 
“An Essay on the Legal Rights of the Mentally Retarded, ” The Family 


Law Review, a publication of the Section on Family Law, American 
Bar Association, 1972. 


probation officer who seeks to have the defendant estab- 
lish a pattern of employment stability. 

The retarded offender seemingly resorts less to the 
use of drugs than does his so-called “normal” counter- 
part. 

There is a serious gap in community services for re- 
tarded offenders whose term of probation has expired; 
that is, there is no agency available to provide those 
services which the probation officer is compelled by law 
to terminate when probation expires. This, in turn, may 
lead to recidivism. 

An overwhelming majority of adult retarded of- 
fenders experience their first difficulty with the law as 
juveniles, 

There is indication that the individual who has been 
confined in an institution for the mentally retarded 
during his youth is less likely to resort to criminal ac- 
tivity than is the noninstitutionalized individual. 


Some Assets and Liabilities 


Among perceived assets resulting from the 
project are the following: 
The placement of the project in a criminal justice 
agency has resulted in a degree of cooperation—both 
within and outside the criminal justice community— 


that probably could not have been realized if the pro- 
ject had been placed in an “outside” agency. 


There has been an increase in the recognition of the 
particular problems experienced by the retarded of- 
fender. This increased recognition has occurred both 
within the criminal justice community and within other 
disciplines. 


Among perceived liabilities are the following: 


The project would have been strengthened immeas- 
urably if provision had been made for a 6-9 month pre- 
planning period. 

Experience has determined that the size of the staff 
initially assigned to the project was inadequate to meet 
the original goals and objectives of the project. 

The criminal justice community was not adequately 
prepared, in advance, to participate in the project, al- 
though an adequate preplanning phase would have most 
likely remedied this situation. 


There was excessive delay in developing a satisfactory 
means of identifying the retarded offender. 

One additional factor, while not strictly defined 
as an “asset,” and clearly not a liability, has been 
a sizeable degree of national acclaim accorded the 
project—especially acclaim from organizations 
and individuals in the field of retardation. 


The Future 


Primarily, future plans call for continuation 
of the project, with modifications as deemed nec- 
essary. 

While progress with the mentally retarded of- 
fender has not been as great as many criminal 
justice authorities and authorities in retardation 
would like, the “state of the art” has clearly 
made great strides since 1912, when a mental 
retardation specialist observed: 


The social and economic burdens of uncomplicated 
feeblemindedness are only too well known. The feeble- 
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minded are a parasitic, predatory class, never capable 

of self-support or of managing their own affairs. The 

great majority ultimately become public charges in some 
form. They cause unutterable sorrow at home and are 

a menace and danger to the community. Feeble-minded 

women are almost invariably immoral and if at large 

usually become carriors of venereal disease or give birth 

to children who are as defective as themselves... . 

Every feeble-minded) person, especially the high grade 

imbecile, is a potential criminal, needing only the proper 

environment and opportunity for the development and 
expression of his criminal tendencies.® 

Recently a young, retarded ex-probationer— 
black, robust, actually a bruiser-type of an indi- 
vidual, but friendly, affable and slightly shy and 
timid—walked into the Probation Office and an- 
nounced, “Well, I’m back in town.” After com- 
pletion of his 6-month stint on probation, he had 
been visiting relatives in another state. 

After preliminaries were out of the way, the 
young man was asked about the reason for this 
unexpected visit. Hesitating noticeably, but grin- 
ning nevertheless, he replied, “Well, you know 
my probation ended, and I was wondering if I 
could apply for some more.” 


An essential element in the well-handled term- 


® Michael J. Begab, “The Mentally Retarded Child,” United States 
Department of Health, Education and Welfare, Children’s Bureau, 
Washington, D.C. 20402, 1963, p. 2. 
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ination of a rehabilitative relationship is, of 
course, to remove the crutches, i.e., leave the client 
with little or no reason for wanting to come 
back. Therefore, only after some hesitation did 
the probation officer manage to ask, “Why?” 
Again, the individual paused but eventually, and, 
with a sheepish grin, answered, “Before, you’ll 
remember, you helped me to get a job. And be- 
sides, I get pretty lonely out there, and there 
isn’t anybody to help me.” 

Next, the probation officer asked, “How much 
probation did you have in mind?” The ex-client’s 
grin was gone now, and in complete seriousness 
he haltingly asked, “Well, do you think it’d be 
too much to ask for three years this time?” 

The term “MR” as retarded persons are most 
often described, frequently connotes negative 
values. In the Pima County Adult Probation De- 
partment, however, the term “MR” has dual 
meaning. On the one hand, it is a simple, abbre- 
viated means of identifying those probationers 
whose problems include retardation. On the other 
hand, however, this project is also perceived as 
being “MR”—mutually rewarding, both to the 
community and to the retardate! 


From Design to Practice 


grievance mechanisms for inmates has be- 
come an important priority for correctional 
administrators. Increasing inmate militancy, con- 
tinued resort to violence, growing disenchantment 
with the courts as a means for redressing prisoner 
grievances, and judicial insistence on the need 
for administrative alternatives to the litigation 
of prison issues al] have contributed to the recog- 
nition of the importance of grievance mechanisms. 

In addition, courts and corrections professionals 
increasingly are stressing the fundamental im- 
portance of fairness in the creation of a correc- 
tional environment conducive to rehabilitation. 


QO) THE PAST 3 years, the establishment of 


* Mr. Keating is deputy director, Center for Correctional 
Justice, Washington, D.C., and Mr. Kolze is superintendent, 
Karl Holton School, Stockton, California. 
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and P. McAnaury (eds.), Contemporary Punishment, 1972, pp. 216-217. 


By applying minimal] rules of due process to in- 
stitutional discipline,’ the grant? and revocation 
of parole,’ and interinstitutional transfers,‘ courts 
have begun to impose on correctional agencies 
procedural standards of fairness; in emphasizing 
the place of justice in a correctional system, some 
penologists have argued that rehabilitation in a 
milieu perceived by the offender as fundamentally 
inequitable simply is not possible.® 


Principles Governing the California 
Youth Authority Procedures 


For a combination of all these reasons, the 


: Wolff v. McDonnell, U.S.L. Week 3304 (U.S. June 26, 1974). 


See, e.g., Childs v. U.S. Board of Parole, Civil No. 1616-70, (D.D. 
C., Oct. 3, 1973). 
% Morrisscy v. Brewer, 408 U.S. 471 (1972). 
4 Newkirk v. Butler, Civil No. 78-2858, 2d Cir., June 3, 1974. 
5 See, e.g., Francis Allen, “She Rehabilitative Ideal,” in P. Gerber 
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California Youth Authority began to consider the 
establishment of a grievance mechanism for its 
inmates in mid-1972. The first step was the ap- 
pointment of a departmental task force charged 
with drafting tentative principles that could be 
applied to the’ wide variety of institutions and 
program units within the Youth Authority. The 
following eléments were identified by the task 
force as essential for an effective grievance pro- 
cedure: 

(1) Participation by elected inmates and by 
line staff in designing procedures and in resolving 
grievances; 

(2) Simplicity of design, i.e., a small number 
of easily understood steps; 

(3) Availability of the procedure to all inmates 
with a guarantee against reprisal; 

(4) Guaranteed written responses to all griev- 
ances at every level with reasons given for the 
decision ; 

(5) Speed, i.e., time limits for receipt of all 
responses and for any action putting responses in- 
to effect, with special provisions for emergencies; 

(6) Representation for complaining inmates; 

(7) Appeal to some sort of independent review 
outside the department; 

(8) Monitoring of all procedures; and 

(9) Some impartial method of determining 
whether a complaint properly falls within the 
jurisdiction of the procedure. 

Time limits were included to banish one of the 
most frustrating features of informal grievance 
mechanisms, the open-ended assurance of coun- 
selors, correctional officers, or administrators 
that, “I’ll look into it.” Written complaints and 
responses were considered essential to effective 
monitoring of the procedure, whether to prevent 
reprisals or to enforce decisions. By opting for 
independent outside review, the task force hoped 
to win a measure of credibility on the part of 
inmates in the fairness of the procedure. Inmate 
and line staff participation was designed to ensure 
a system responsive to the needs of both and to 
create for them a stake in making the procedure 
work. 

Karl Holton School in Stockton was selected 
as the first institution in the Youth Authority in 
which to test the principles developed by the task 
force. Kar] Holton is a 400-bed institution with 
a program that concentrates on education and 
_ utilizes a behavior modification treatment strat- 
egy. The institution is divided.into four separate 
treatment units. Under the management of a 


treatment team supervisor, each treatment unit 
is divided into two separate 50-bed living units. 
Average age at the all-male institution is 19 
years, with 12 months being the average length 
of stay. 


The Variety of Model Procedures Available 


In July 1973 one treatment unit was chosen to 
begin the experiment. Consultants from the Cen- 
ter for Correctional Justice, a Washington, D.C.- 
based organization with 3 years of experience in 
the research, design, implementation and evalua- 
tion of correctional grievance mechanisms, began 
meeting on a regular basis with inmates and staff 
members assigned to draft a model procedure 
that fit the principles. Part of the Center’s func- 
tion was to provide the committee with informa- 
tion on the various types of grievance mechanisms 
being introduced in other correctional institu- 
tions and agencies all across the country. The 
committee then could adopt for use at Kar] Holton 
procedural aspects of those grievance mechanisms 
that had worked successfully elsewhere and have 
a standard against which to measure the poten- 
tial effectiveness of their own procedural inno- 
vations. 

Center consultants identified for the drafting 
committee three broad categories of grievance 
mechanisms, i.e., the “labor,” “investigative,” 
and “participatory” models. The first of these is 
built on the premise that elected inmates should 
exercise broad control over the grievance appa- 
ratus, with representatives functioning like shop 
stewards in the industrial environment. Thus, 
inmates would decide which grievances to accept 
and pursue. The procedure would culminate log- 
ically in binding arbitration, at least on questions 
relating to the application of policies and regu- 
lations. 

The labor model comes directly from the field 
of industrial labor relations. The National Pris- 
oners’ Reform Association, which, for a period, 
was granted formal recognition as “bargaining 
agent” for inmates at Walpole Massachusetts 
Correctional Institution after an election super- 
vised by the American Arbitration Association’s 
National Center for Dispute Settlement, has 
probably realized most closely the labor model in 
corrections. Presumably, those inmate organiza- 
tions, which sought—and so far have failed to 
obtain—recognition as public employment bar- 
gaining units in New York, Michigan, and Mas- 
sachusetts, envision the establishment of labor 
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model grievance mechanisms in their own insti- 
tutions. 

The investigative model usually involves the 
appointment of an individual from the institu- 
tion, department, or executive branch of the state 
government/to receive and investigate complaints. 
The investigator makes recommendations based 
on his findings to the appropriate administrators, 
who may accept or reject them. Sometimes, if the 
investigator’s recommendations are rejected, he 
may make them public by releasing them to the 
press. In this model, primary focus is on the in- 
vestigator, who assumes total responsibility both 
for the investigation of complaints and the form- 
ulation of solutions. 

The investigative model can take the form of 
an ombudsman (as in Minnesota, Connecticut, the 
New York Division for Youth) or a multilevel 
appeal process, in which a complaint may be ap- 
pealed to other investigators at various institu- 
tional and departmental levels and, sometimes, 
to outside reviewers (as in Maryland and Wis- 
consin). In either form, there is an investigation 
of the facts, followed by a decision based on the 
investigator’s recommendations. 

The third alternative, the “participatory” 
model, may have a structure that is similar in 
appearance to the investigative approach. The 
essential difference is that, at some level of the 
procedure, inmates and line staff participate di- 
rectly in the consideration of complaints and 
formulation of recommended resolutions. This 
participation usually comes in the form of an in- 
mate/staff committee that hears grievances and 
attempts to devise a mutually acceptable resolu- 
tion (as in Massachusetts and, in some cases, 
Wisconsin). 


The Karl Holton Model Features Mediation 


After considering the available options, the 
drafting committee at Kar] Holton adopted the 
participatory model, which seemed to conform 
most closely to Youth Authority principles. The 
drafters established a committee comprised of 
elected inmates and appointed staff which would 
consider each submitted grievance at the first 
level of the procedure. The drafters also decided 
to add to the inmate/staff committee a chair- 
person trained in the skills and techniques of 
mediation. 

The concept of mediation in which a third 
party, who has no authority to make decisions, 
helps the parties directly involved to reach agree- 


ment on divisive issues, also comes from the field 
of industrial relations. The 1960’s saw a rapid 
and beneficial expansion of the concept into com- 
munity disputes, especially those arising from 
racial or ethnic tensions. While mediation is not 
new to corrections, where outsiders have some- 
times been called upon to help quell violent dis- 
turbances (most notably and unsuccessfully, at 
Attica), the skills of professional, practiced med- 
iators rarely have been applied in the correc- 
tional environment. 

Used preventively within the framework of a 
grievance procedure, mediation seeks to facilitate 
on a regular basis the fashioning of mutually 
acceptable solutions to problems by the parties 
themselves. Continued use of mediation creates 
a climate of compromise in which staff and in- 
mates can work together to resolve institutional 
problems. 

The completed design for the Karl Holton pro- 
cedure took the following form: 

(1) A first-level mediation committee comprised 
of inmates and staff and chaired by a nonvoting 
mediator from the institutional administration; 

(2) Review on appeal of the committee’s de- 
cision or recommendation by the superintendent 
(or, where a departmental issue was involved, by 
the director of the Youth Authority) ; and 

(3) Appeal to a tripartite, outside review panel 
chaired by a volunteer professional arbitrator 
with other members selected by the superintend- 
ent and the complaining inmate. 


Implementation 


To prepare the selected treatment unit for use 
of the new procedure, the Center for Correctional 
Justice, together with the Institute for Mediation 
and Conflict Resolution, a New York-based organ- 
ization with broad experience in teaching media- 
tion and other conflict-resolution skills, conducted 
an initial period of intensive training. For 3 days, 
administrators of Karl Holton, together with in- 
mates and staff members (inmates were elected; 
staff members were designated by the treatment 
unit supervisor) chosen to serve on the first-level 
grievance committee participated in group dis- 
cussions, simulations, and analyses of their own 
performances on videotape. Meeting in small 
groups with fellow inmates from the living unit, 
inmate members of the committee then explained 
the operation of the procedure. 

To meet the need for neutrals to serve on the 
independent review panels, the San Francisco 
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Regional Office of the American Arbitration As- 
sociation recruited 14 professional arbitrators 
who volunteered to participate in the program 
without compensation. At the invitation of the 
director of the Youth Authority, the volunteer 
arbitrators visited Karl Holton to meet the in- 
mates and staff to discuss the school’s program 
and the role outside neutrals in the grievance 
procedure. 

The first treatment unit’s procedure went into 
operation in early September. Thereafter, imple- 
mentation throughout Karl Holton continued on 
a unit-by-unit basis until March 1974, when all 
units had functioning grievance procedures. With 
each succeeding training session conducted by 
the Center and the Institute for Mediation and 
Conflict Resolution, a larger role was given to 
Kar] Holton inmates and staff. The final session 
in late February concentrated on teaching train- 
ing techniques to inmates and staff given respon- 
sibility for conducting refresher sessions in the 
future. This group also is expected to serve as 
a resource for helping to conduct training sessions 
in other institutions. 


Evaluation of the Early Results 

By August 1, 1974, 277 grievances had been 
processed through the procedure. Of these, 107 
dealt with individual problems (e.g., exclusion 
from a program or activity or denial of furlough) ; 
189 involved complaints about policy (whether 
of the treatment unit, the institution, or the de- 
partment) ; and 31 were complaints about specific 
staff actions or behavior. In 64 percent of the 
grievances, the relief requested by the grievant 
was granted either in whole or in part; in the 
remainder of the cases, the resolution sought by 
the complainant was denied. 

The early returns indicate that the process of 
mediation works well in the correctional environ- 
ment. Despite the expectation of many that vir- 
tually every inmate/staff committee hearing 
would result in an even split between irrecon- 
cilable factions, less than 8 percent (12 out of 
166 committee hearings) have failed to produce 
a majority opinion. The lower levels of the pro- 
cedure have been used so well that only six griev- 
ances have been appealed to outside review. Based 
on the Karl Holton experience, it appears that 
staff and inmates can work together effectively 
to resolve grievances. 


6 The results of the evaluation are given in Final Report on Evalu- 
oi of Ward Grievance Procedure at Karl Holton School, October 
197 


In the six cases appealed to outside review, 
major policies usually were at issue. One arbi- 
tration award resulted in the relaxation of de- 
partmental policy on facial hair; one confirmed 
the administrative relocation of a popular teacher, 
but also recommended increased input from living 
unit staff and inmates in future transfer de- 
cisions; two resulted in the appointment of in- 
stitutional committees to study existing canteen 
services and procedures for opening incoming 
mail and receipting money (sent by mail to in- 
mates) ; one award recommended the reimburse- 
ment to an inmate for loss incurred in a theft; 
and one aflirmed the decision of the institutional 
administration not to recommend the grievant 
for early parole. 

During the first year of the project, the Re- 
search Division of the Youth Authority conducted 
an evaluation of the operation of the procedure 
at Karl Holton. The research design included 
pre- and postimplementation measurements of 
social climate and attitudes of staff and inmates 
toward the handling of grievances. Structured 
interviews with inmates, both users and non-users 
of the procedure, and staff members on four 
selected living units were conducted at regular 
intervals to measure changes in attitudes. 

The research data collected permit tentative 
assessment of the original principles. For ex- 
ample, there appears to be a direct relationship 
between an inmate user’s satisfaction with both 
the resolution of his particular grievance and the 
operations of the procedure depending on the de- 
gree of participation before the inmate/staff 
committee. Where grievances were resolved in- 
formally without a hearing (which occurred in 
60 of the first 277 cases), complainants subse- 
quently expressed dissatisfaction both with reso- 
lutions and the procedure, even when the re- 
quested relief was granted. Conversely, complain- 
ants whose requests were denied, were more likely 
to be satisfied with the procedure if they had 
participated in a hearing before the inmate/staff 
committee. 

A sampling of staff reactions to the procedure 
taken after 4 months of operation indicates that 
anticipated fears of growing staff hostility to 
the procedure simply have not materialized. The 
overwhelming majority of interviewed staff con- 
tinued to acknowledge the need for a grievance 
mechanism, and 85 percent of those interviewed 
were either favorable or neutral toward the spe- 
cific procedure operating in the institution. 
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During its collection of data on the Karl Hol- 
ton procedure, the Research Division used several 
interns to conduct some of the structured inter- 
views involved in the evaluations. These law or 
graduate sociology students, who had been in- 
volved inf the initial research planning and had 
conducted interviews twice each month for 7 
months/ were debriefed in a tape-recorded ses- 
sion in February 1974. Their comments highlight 
some of the project’s most striking successes: 


I definitely see that the wards [inmates] see it as a 
good system, especially when it has to do with policy. 
They could effect change in that respect.... In terms 
of affecting institutional or dorm policy, most of them 
like it because—like this one young man says again-— 
some grievances have been in actual fact resolved sat- 
isfactorily and they have been able to see it. 

I think that the learning process they went through 
—maybe that’s something we haven't really talked too 
much about, but the grievance procedure as a learning 
tool and the wards working with the system to bring 
about change. 

One of the wards told me that one thing that resulted 
from the ward grievance procedure is that “I do 
have rights as a human being in an institution”... 
and, although he’s sort of fuzzy in terms of rights, the 
whole notion that it occurs to him that he is a human 


being with integrity that has certain rights—however ~ 


restricted—has been part of his learning .... 

Having worked in an institution myself, I wasn’t 
really sure it was such a good idea. Now I’m sort of 
sold on it. And I think it’s a fabulous idea, not only 
from the standpoint of ward rights—or at least not 
necessarily the rights—but at least realizing that they 
are human beings and that they have some interests of 
their own. 


Based on the early success of the experiment 
at Karl Holton, the Youth Authority decided to 
extend grievance procedures to all of its institu- 
tions, camps, and reception centers and to develop 
and test models for parole regions and other com- 


munity programs. In June 1974, a major 2-day 
planning conference for administrators was held 
in Los Angeles, at which a December 31, 1974, 
deadline for the design of a procedure for each 
institution and camp was announced. During the 
summer of 1974 the Youth Training School, a 
1200-bed institution in Ontario, designed and be- 
gan implementation of its own procedure. 

By its gradual, experimental approach, the 
Youth Authority has laid the foundation for solid 
growth. The data being generated daily by op- 
erating procedures in Kar] Holton offers meas- 
urable evidence of the soundness of the guiding 
principles. Constant communication among the 
administrators responsible for procedures in dif- 
ferent institutions and programs assures max- 
imum use of the developing data. 

At best, institutional change is a difficult and 
incremental business. Adherence to tested prin- 
ciples, thorough planning, early and continued 
involvement of inmates and staff all have helped 
to make the concept of participatory grievance 
procedures for inmates take hold in Karl Holton 
and in the Youth Authority. It is difficult to esti- 
mate what the long-range impact of these pro- 
cedures wil! be, but already there is a growing 
awareness among inmates that they possess a 
measure of control over the way their grievances 
are handled. Hopefully, this awareness wil! lead 
to an expanding confidence in the basic fairness 
of the overall programs in which they are par- 
ticipating. This confidence is essential to insti- 
tutional change. 


HE GLORIFICATION of what appear to be usual informal grievance practices to 
the status of “procedures” and the recent starting dates of so many pro- 
cedures, ombudsmen, and legal services programs, can only be explained by wide 
acceptance of the concept of the need to deal fairly and adequately with prisoners’ 


grievances.—VIRGINIA MCARTHUR 
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Operation New Concept: Prison Inmates as 
Youth Authority Staff Aides 


By RICHARD B. HEIM, PH.D., I. MARKS, AND HARRY BABLES* 


N IMPORTANT and significant current de- 
A cco in the field of counseling involves 

the utilization of peers or persons who have 
shared common experiences with the particular 
group of people with whom they will work. Ex- 
mental patients have been enlisted to help mental 
patients. School dropouts have tutored and coun- 
seled other dropouts. Parents of defective or 
handicapped children share problems and seek 
solutions with each other. In 1970, an inmate at 
the Correctional Training Facility, Soledad, Cali- 
fornia, proposed to have incarcerated prison in- 
mates serve as staff aides to incarcerated Youth 
Authority wards. He maintained that young de- 
linquents can and do learn from older criminals. 
But instead of teaching how to commit bigger 
and better crimes, perhaps constructively oriented 
inmates could teach the youngsters how to func- 
tion successfully in society. He wrote that a ward 
would listen and learn from a State prisoner be- 
cause (a) “He is not the enemy, so there should 
be no reason why he would lie to them, and he 


does by example what he advocates; and (b) he © 


has been where they are headed for. His frank 
discussion of prison will dispel all or most of the 
myth and charm it holds for young offenders and 
they will know without him saying so literally 
that the ‘joint’ is not where it is happening.” 

He firmly believed that as a YA ward he would 
have heeded an inmate who told him the same 
things that authority figures had been saying 
since he first got into trouble. 

During the summer of 1970, a committee com- 
posed of staff from the Youth Training School 
and the California Institution for Men developed 
a proposal whereby CIM inmates would serve as 
YTS staff aides. The two facilities are located 
next to each other south of Chino, California. The 
program was based upon the premise that mis- 
trust of staff, who are the “‘keepers,” would be 
lessened in the relationship between the young 
wards and adult inmates. The objective was re- 


* Dr. Heim is staff psychologist and Mr. Marks is deputy 
superintendent at the California Institution for Men, Chino. 
Mr. Bables, an inmate at the Institution, has been a par- 
ticipant in the CONcept program since its inception. 
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habilitation by the method of example, by show- 
ing the youngsters by words and by actions how to 
function in socially acceptable ways. 

The first and foremost problem to be tackled 
concerned the selection of the New CONcept 
Aides (CA’s). The initial four men were chosen 
by CIM and YTS staff. Subsequent replacements 
had to be approved, not only by the staff, but also 
by one of the CA’s who sat on the panel. Selection 
of the CA’s is crucial to the program. The criteria 
are exacting and difficult to meet. The candidate 
must have well worked through his antisocial 
problems and display sufficient ego strength and 
frustration tolerance to withstand the rigors of 
the assignment. Having a CA assist in the selec- 
tion has proven to be invaluable. Inmates typically 
know each other better than staff does, and ex- 
perience has shown that when an atmosphere of 
openness and honesty has been established, the 
men are free in giving their evaluations of the 
candidates. On one occasion, staff overruled the 
inmates and chose a man over the CA’s objections. 
The questionable candidate was terminated a few 
months later when marihuana was found in his 
locker at CIM. The CA’s currently screen all ap- 
plicants first, and staff then considers only those 
who have had prior approval by the inmates. 

Upon selection, a new CA enters into a 90-day 
probationary period, during which time he is 
graded by his peers and by the supervising staff 
on his work habits, his relationships with staff and 
wards, his learning ability, his attitudes and 
honesty, and his personal fitness. He is oriented 
by his peers concerning the do’s and don’t’s of the 
job and the role expectancies. The mutual respon- 
sibility each CA has for the behavior of the other 
CA’s, both on the job and off, is impressed upon 
the beginner. He learns that any rule infraction, 
major or minor, may be cause for instant dis- 
missal from the program. 

The following two profiles typify the CA: H___ 
relates that he has been in and out of trouble 
most of his life. He was first jailed for 59 days 
for receiving stolen property in 1950. He as- 
saulted his wife in 1955 and was arrested for dis- 
turbing the peace. In 1963, he received a life 
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sentence for a murder which he committed during 
a bank robbery. He reports having entered prison 
with a “beat anyone any way you can” attitude. 
He programmed constructively in San Quentin in 
group therapy and education. He continued to 
work positively for himself and others after being 
transferred to CIM in 1970. Now at age 41, 
he has’spent 1114 years in prison. His file contains 
many laudatory reports plus a commendation for 
actively stepping in to help quell a potential dis- 
turbance which involved over 50 wards, some of 
whom were intoxicated from sniffing. The next 
day, he participated in large group discussions to 
further alleviate the tension. He reports that the 
CA assignment of over 2 years now has helped 
him to really help others as well as himself. He 
writes: 

There are times when I can’t wait to get to work, for 
I have found a love for the wards and I want and need 
to do all that I can for them. I know that it is because 
I see so much of myself in them, and I do not want to 
see them end up where I am. I think it is very important 
to show them that there is a better way in life if they 
will only take the time to look for it. So I try to let 
them see me as a person who is making it the right 
way. I find myself wanting to do everything possible 
for them. I know that it is because I strongly feel that 
they need all the love and understanding they can get. 
It is a good feeling to be able to talk with them, for 
they will share whatever is on their mind with me. 
And they look for me to help them. But that is what 
I am there io do, and I do not mind doing all that I 
can for them. 

C___’s delinquency started at 15 when he stole 
a cigarette lighter while trick-or-treating on Hal- 
loween. Numerous arrests for joyriding followed, 
and he received his first prison term at 17 for car 
theft. He then served two terms for burglary. 
Taking up armed robbery, he served 4 years in 
San Quentin and is now back as a fourth-termer 
on a parole violation for the same offense. Con- 
cerning the job, C___ writes: 

I became interested in YTS in my search to find 
something for myself. At first, I had no idea of the 
involvement of being a CONcept counselor. Now, to 
me, it is a 24-hour-a-day job, heartbreaking with very 
few rewards. The heartbreak is from seeing young men 
begging for love and understanding and knowing ‘that 
there are too few counselors to meet the needs of all 
these young men. The rewards are when a ward says, 


“C__., I’m going to take your advice, I’ll never be back 
to this place.” Then we wait and see. . 


At the outset, the proposal limited the activities 
of the CA to a counseling role. Some staff at the 
Youth Training School were not altogether con- 
vinced that these “amateurs” could or should pro- 
vide this kind of “skilled” service, and as a 
consequence, some of the more bothersome and 
time-consuming custodial tasks were added to the 
CA’s burden. The addition of these less desirable 


tasks did help to forestall further objection on 
the part of the regularly assigned staff. 

With the addition of these new custodial re- 
sponsibilities, keys soon became a symbol of con- 
flict. The CA’s felt that they should be entrusted 
with the keys which could be used to lock and, of 
course, unlock the wards. Some staff, on the other 
hand, felt that the handing over of the keys was 
a step that extended too far. Staff attitudes at 
this point were quite mixed. As time progressed, 
the CA’s were well demonstrating their effective- 
ness in assisting the staff to implement programs 
and forestall disturbances. Instead of being for- 
bidden, possession of the keys by the CA’s was 
encouraged. They were then able to move more 
freely about the institution and became an even 
greater help to the hard-pressed staff. 

The population of YTS has been changing over 
the past several years. The proportion of more 
hostile, aggressive, recalcitrant wards has grown. 
The CA’s duties have moved away from some of 
the menial activities which tended to limit coun- 
seling contacts toward program facilitation and 
involvement. The CA’s are now more involved 
with people and less with mechanics. As an ex- 
ample, CA’s now work in the adjustment center 
where the more volatile or escape-prone wards are 
housed. The CA’s help supervise recreation, 
showering, and other out-of-room activities, as 
well as participate in the decision about returning 
a ward to the general population. These job 
changes are the result of the CA’s demonstrated 
effectiveness in what they term “heavy counsel- 
ing” and the soundness and honesty of their judg- 
ments. 

The role of the CA is, of course, much more 
difficult and complex than that of either the ward 
or the staff member. In a prison, the inmates 
typically identify with other inmates, and the 
staff with other staff. The lines are clearly drawn, 
the boundaries fixed and the expectations clear. 
As an example, the CA resides in a confined set- 
ting, where, during his off-duty hours, he is a 
member of the “society of the kept.” During his 
working hours he dons civilian clothing, is trans- 
ported to another institution where he becomes a 
member of the “society of the keepers.” 

His allegiances become blurred. He is placed 
in between his previous identification and his cur- 
rent co-workers. His past hostility toward author- 
ity figures clashes with his new role of authority. 

As the Senior CA writes: 


While they are at work they are treated with the 
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utmost respect by staff and wards. They are human 
beings who are providing a vital service to the wards 
and staff, and as such, their worth is not questioned. 
At work, they see themselves as paraprofessionals, 
working diligently to improve the quality of life, to 
assist in their total social endeavors, and to work for 
their total uplifting. They see themselves as concerned 
and dedicated men, trying to provide a helping hand 
to those in need; and they sce themselves as men, trying 
to instill new’ concepts and values into today’s youth. 
They are not) the inmate in blue from CIM. They are 
the new professionals, and they are aware of their 
worth. Consequently, their self-concept has taken a new 
dimension, for they no longer see themselves as losers, 
but rather winners. They are able to cope with their 
assignment because they know they have the respect 
and trust of the wards and staff. At last they are some- 
body! However, when they return to CIM, they are not 
the respected CA’s who are assigned to YTS. They are 
viewed as the mistrusted inmates, those who need 
watching. The CA’s are subjected to be searched at 
any given time, and subjected to be ridiculed by some 
of the staff members at CIM, and some of the staff mem- 
bers look upon them with disfavor. They are once again 
back into a negative environment, an environment which 
is not conducive to their future growth. There is a sense 
of frustration on the part of the CA’s because they 
leave a positive environment to return to one of nega- 
tivity. They must constantly be aware that they are 
convicts if they are to make it at CIM. They are not the 
staff members at YTS; and if they ever make the mis- 
take of thinking that they are, then they arc in trouble, 
for the treatment is definitely and precisely not the 
same. Most of the CA’s would much rather stay at YTS 
than return to CIM because at work they are perform- 
ing a meaningful service, and at CIM, they are not. 


As one might guess, decisions are often required 
in a split second and the choice must be made as 
a reflex response as opposed to deliberate thought 
and evaluation. Role confusion could well result 
in a “bad” decision. While this threat is ever 
present, we have had examples of the good judg- 
ment prevailing. On one occasion, when a ward 
was assaulting a staff member with a chair, a CA 
stepped in quickly and without hesitation, to dis- 
arm and subdue the ward. The potential danger 
to himself or his past feelings about authority 
did not deter him in his course of action in pro- 
tecting the staff member from serious injury. 

Following this incident, the YTS staff reac- 
tions, which initially ranged from negativism 
through acceptance, to whole-hearted enthusiasm, 
have, with a few exceptions, grown more positive. 
The CA’s have demonstrated their worth via the 
severest test of all—their behavior. 

Staff members were not alone in their mixed 
feelings toward the CA’s. The wards also were un- 
certain about these ‘‘cons’”’ who had become 
“pros.” Many were skeptical. Some were im- 
pressed by the lengthy history of criminal activ- 
ities of some of the CA’s. Having been at San 
Quentin represented status. Others were quite 
fearful that their schemes and delinquencies would 
be more readily noticed by these “pros” and re- 
ported to other staff. However, the CA’s rapidly 


established sound rapport with most of the wards. 
The CA’s were respected by the wards, were ac- 
cepted and were listened to as counselors. The 
CA’s went through the testing phase that all new 
staff members experience and passed it by virtue 
of the fact that they were open and honest; they 
would not be subject to manipulation; they would 
not side with the wards against the staff; they 
would not bring in or take out contraband; they 
would not give favorable reports on the wards if 
they were not warranted. 

Community gang composition and activities 
have been reflected in the institution. Group con- 
flicts have ranged from verbal confrontations to 
full-fledged riots. The CA’s have been heavily in- 
volved in the arena. They have spent many hours 
talking with warring factions, at first by them- 
selves and then in groups where differences can 
be ironed out verbally rather than in violence. Fhe 
CA’s have been tipped off when trouble was brew- 
ing, again demonstrating the acceptance by the 
sensible wards who want to avoid bloodshed and 
who have seen the CA’s effectiveness in prevent- 
ing disturbances. In many instances, the wards 
have let the CA’s know what is going on when 
they were reluctant to go to regular staff. 

What, if any, impact does the job have on the in- 
mate CA’s? They report having gained consider- 
able personal insight into their own behavior. 
They have broadened their perspectives by utiliz- 
ing the opportunity to look on both sides of the 
fence. They see themselves accepted as a “big 
brother” and not as staff which they are. They 
have found it easy to communicate with the wards 
and have experienced staff acceptance as full mem- 
bers of the treatment team. They have been 
brought problems which the wards could not, or 
would not, discuss with other staff. They have been 
able to perform security operations such as shake- 
downs without damaging their relationships with 
the wards. They have seen their former selves mir- 
rored in the ward’s behavior and attitudes. They 
have come to realize that in working with a ward 
to help him change, they must themselves be posi- 
tive, constructive and conforming, else the whole 
point of the counseling would be lost. They have 
not taken lightly the responsibility for each 
other’s behavior, as well as for their own actions. 
And they feel like they are doing something mean- 
ingful and worthwhile, enhancing their own self- 
esteem. 


Since the inception of the program, 30 CA’s 
have been assigned. For the most part, these CA’s 


50 FEDERAL PROBATION 


have done a remarkable job in motivating and 
redirecting the wards. But some of the CA’s have 
marred the program. Two of the CA’s were re- 
moved from the program because of their inability 
to cope with the wards and their daily assignment, 
which, of course, rendered them ineffective to deal 
with and {work with today’s youth. One of these 
CA’s ss in the position to bring harm to himself 
inasmuch’ as he had overly identified with the 
staff, rather than walking the thin line that each 
CA must walk. Another CA was removed because 
he got involved with one of the female staff mem- 
bers. This incident was a minor one, as it did not 
create a major problem, but it could have brought 
about distrust of the other CA’s. Each CA is re- 
minded that he cannot become familiar with fe- 
male staff, and to do so can and will only lead to 
problems. Another CA was removed because it 
was speculated that he was providing wards with 
legal information which is contrary to the rules 
of the CONcept Program and those of the school. 
This infraction could have led to the downfall of 
the program, for when a CA does anything which 
is contrary to the rules, it places the other CA’s 
and the total program in jeopardy. It would be 
very easy for a CA to misuse his authority by al- 
lowing wards extra privileges which other staff 
members cannot give them. 

Initially, the only training the men received had 
to do with the technical and mechanical aspects of 
their work. They were left to their own devices 
when it came to counseling, either individually or 
in groups. Recently, they began a series of weekly 
seminars with a psychologist. The purpose of this 
group is to develop their treatment skills by af- 
fording them the opportunity to examine them- 
selves in their job roles, to relieve some of their 


job-created anxieties, and to improve their re- 
lationship skills. A combination of didactic, role- 
playing, and free discussion techniques is used. 
These meetings have helped the men deel with the 
pressures, anxieties and conflicts involved in their 
jobs. The CA’s have spent a great deal of time 
discussing and learning how to work with the 
hostile, aggressive, acting-out ward, their most 
difficult problem. The groups have helped mold 
the CA’s into a more cohesive, closely knit team, 
sharing each other’s strengths and working with 
each other’s weaknesses. They fee] secure in the 
knowledge that regular, ongoing professional as- 
sistance with their activities is available as 
needed. 

As an outgrowth of their initial interest in 
working with young delinquents and their re- 
warding experiences in their jobs, some of the 
CA’s are looking toward securing employment as 
lay counselors upon their release from prison. 
The rapidly growing need for skilled and experi- 
enced ex-offender people-helpers will hopefully 
provide jobs for those who desire them. The CA 
training program is being formalized so that they 
may receive institutional certificates and possibly 
college credits for both their education and their 
work experiences. 

Although no effort has yet been made to em- 
pirically verify the conclusions, it is apparent 
that the wards have benefited from their experi- 
ences with the CA’s and it may be that the real 
profits accrue from the investment of self in the 
account of the participating inmate. As Shake- 
speare has said, “It is one of the most beautiful 
compensations of this life, that no man can sin- 
cerely try to help another without helping him- 
self,” 


HIS is the true joy of life—the being used for a purpose recognized by your- 

self as a mighty one, the being thoroughly worn out before you are thrown to 
the scrap-heap; the being a force of nature instead of a feverish, selfish clod of 
ailments and grievances.—G, BERNARD SHAW 
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Looking at the Law 


By NEIL P. COHEN 
Assistant Professor of Law, University of Tennessee 


SUPREME Court APPROVES BROAD COMMUTATION 
POWER OF PRESIDENT 


President Ford’s pardon of former President Richard 
Nixon created a national interest in the previously ignored 
area of presidential authority to intervene in Federal 
criminal matters. A recent United States Supreme Court 
case, involving a soldier convicted of murder and sentenced 
to death in 1954, has reinforced the traditional view that 
the President’s power in this area is extensive and subject 
to few limitations. 

The President’s authority to grant pardons and re- 
prieves is contained in Article II, section 2, cl. 1 of the 
United States Constitution, which states, “The President 
... Shall have power to grant Reprieves and Pardons for 
Offenses against the United States, except in Cases of 
Impeachment.” This provision makes clear that the Presi- 
dent’s authority extends only to Federal offenses. The 
word “pardon” refers to an act of grace releasing the 
offender from future consequences for his offense. Knote 
v. United States, 95 U.S. 149 (1877). “Reprieve,” as gen- 
erally used today, means “commutation,” and involves the 
reduction of a Federal sentence to a less severe sentence. 
Both pardons and commutations have been given subject 
to certain conditions, violation of which may result in a 
revocation of either the pardon or commutation. 

In Schick v. Reed, 95 S.Ct. 379 (1974), the petitioner, 
whose 1954 court martial death sentence was commuted 
in 1960 to life imprisonment at hard labor without pos- 
sibility of parole, alleged, as one of several claims, that 
President Eisenhower exceeded his lawful authority in 
adding the parole bar as a condition of the commutation. 
This contention was based on the fact that the Uniform 
Code of Military Justice, under which petitioner was con- 
victed, did not authorize a sentence of life imprisonment 
without possibility of parole, which sentence petitioner 
Schick actually received from the commutation. Thus, 
essentially Schick argued that the President, in exercising 
his authority to commute sentences, could not impose a 
sentence which the original convicting body could not 
impose. 

Noting that the President’s power to reduce Federal 
sentences stems from the Constitution, the Supreme Court 
rejected Schick’s claim and held that the President’s 
pardoning power is circumscribed only by the Constitution 
itself. Congress, which enacted the Uniform Code of Mili- 
tary Justice, cannot limit the President’s constitutional 
authority to commute Federal sentences subject to any 
constitutional conditions deemed appropriate by the Presi- 
dent. The only limitation Congress can place on the 
pardoning power is to establish a maximum sentence 
which the President cannot increase. 

Although Schick was decided on fairly narrow grounds, 
it does raise several questions of broader significance. A 
major trend in prison law is for courts to control the un- 
bridled discretion of prison officials, parole boards, and 
the like. The Schick Court’s expansive view of the Presi- 
dent’s pardoning power seems to suggest that the various 
controls on the use of discretion may not apply to the 
Federal pardoning process. Future litigation will have 
to resolve the question whether the procedures of due 
process apply to the granting and revocation of presi- 
dential pardons. 


SUPREME CourRT REQUIRES JUDICIAL DETERMINATION 
OF PROBABLE CAUSE FOR PRETRIAL DETENTION 


In a few American jurisdictions an alleged criminal 
offender can be arrested and jailed for a substantial period 
of time without being brought before a judge to determine 
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whether the detention was justified. A recent case de- 
cided by the United States Supreme Court held this 
practice unconstitutional as a violation of the fourth 
amendment. Gerstein v. Pugh, 95 S.Ct. 854 (1975). The 
case concerned a Florida rule permitting the prosecutor 
to proceed against certain offenders by simply filing an 
information charging the offender with a specified offense. 
The offender, if in custody, was not entitled to an im- 
mediate judicial determination that there was “probable 
cause” to believe that his detention was warranted. In 
ruling against this practice, the Court held that a “prob- 
able cause” detention hearing was mandated by the Con- 
stitution. However, the Court carefully noted this hearing 
need not be a truly adversary proceeding. It can be in- 
formal and does not have to adhere to the strict rules of 
evidence. Similarly, at this hearing the accused is not 
entitled, in “most” cases, to confront and cross-examine 
the witnesses against him or to the appointment of 
counsel. 

Although an important and needed decision, Gerstein 
will not cause major revisions in most jurisdictions, for 
it was already the law in the vast majority of states and 
was being implemented by the Federal Government. See 
Fed. R. Crim. Proc. R. 5(a); McNabb v. United States, 
318 U.S. 332 (1943). Even in those jurisdictions which 
must change their procedures, the Gerstein rule will apply 
only to those persons suffering a “significant restraint 
on liberty” other than having to appear for trial. Thus, 
it should not apply to persons brought to a police station 
for “booking,” then immediately released, or to persons 
served by summons, unless there are significant conditions 
attached their pretrial release. 

If Gerstein is ignored or improperly applied, an offender 
may still be convicted for the offense with which he is 
charged. His remedy is to bring a civil suit against his 
captors or to move to exclude evidence obtained as the 
result of his illegal detention. 


FEDERAL PRISON LAW LIBRARY FOUND INADEQUATE 


A major trend in the law of corrections is for courts 
to protect prisoners’ access to the judicial system. The 
first cases in this area enforced the right of prisoners to 
communicate freely with courts and attorneys. Other cases 
concerned such issues as unconstitutional filing fees and 
transcript costs depriving indigent prisoners of effective 
access to the judicial system. In 1969 the United States 
Supreme Court decided Johnson v. Avery, 393 U.S. 483 
(1969), which held that the prisoners’ right of access to 
the courts includes the right to have prisoners assist one 
another in the preparation of legal papers, absent a 
reasonable alternative method of providing necessary 
assistance. 

As prisoners quickly discovered, however, effective com- 
munication with courts requires more than the right to 
send papers to courts and to write to, and meet with, 
lawyers. It requires access to primary (cases, statutes) 
and secondary (treatises, articles) legal materials. With- 
out adequate legal research, a prisoner’s petition to a 
court or letter to an attorney may well lack the precision, 
focus, and procedural niceties necessary to present the 
prisoner’s claim successfully. Consequently, prisoners have 
filed many suits alleging their right of access to the courts 
includes a right of access to an adequate law library. The 
traditional view was that the United States Constitution 
did not require that prisoners be accorded the use of a 
law library. Hatfield v. Bailleaux, 290 F.2d 632 (9th Cir. 
1961). In 1971, however, the United States Supreme Court 
effirmed a lower court decision which held that California 
prisoners were entitled to use an adequate law library, 
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unless other methods of providing “legal expertise” are 
furnished by correctional authorities. Gilmore v. Lynch, 
319 F. Supp. 105 (N.D. Cal. 1970), aff'd sub nom., 
Younger v. Gilmore, 404 U.S. 15 (1971). 

In May 1972 the Federal Bureau of Prisons issued 
Policy Statement 2001.2B “to afford inmates reasonable 
access to legal materials.” This statement listed basic 
legal materials to be furnished each Federal institution. 
In addition to these basic sources, adult Federal facilities 
were to receive current issues of reports of Federal cases. 
Gaglie v. Ulibarri, 507 F.2d 721 (9th Cir. 1974), involved 
a Safford, Arizona, Federal Prison Camp inmate’s suc- 
cessful claim that both the Camp law library and Policy 
Statement 2001.2B were so inadequate as to deny him 
access to the courts. Noting that neither a limited law 
school legal aid program nor the local public defender’s 
office would provide prisoners adequate research assist- 
ance, the United States Court of Appeals for the Ninth 
Circuit upheld the District Court’s requirement that the 
prison library contain at least the materials listed: in 
Policy Statement 2001.2B as well as Supreme Court re- 
ports since 1937 and Federal appellate and district court 
reports since 1960. 

Anyone familiar with legal research and the practical 
aspects of prisoner petitions would conclude that Gaglie 
is generally a sound decision. Criminal law has been 
undergoing tremendous changes since 1960. Few legal 
issues do not require research into cases from at least 
that date. Thus, Gaglie’s requirement that Federal district 
and appellate court decisions from 1960 be included in 
the Safford Prison Camp’s library will greatly facilitate 
prisoner’s legal research on criminal law matters. This 
writer, however, does not understand why the court 
ordered Supreme Court reports since 1937, an undistin- 
guished date in litigation affecting criminal law. Had the 
Gaglie Court chosen 1950 (or even 1960), prisoner re- 
search would not have been substantially hindered and 
the taxpayers would have been spared a significant ex- 
pense. 

Gaglie, however, must be read carefully to avoid the 
conclusion that its holding is required of all institutions 
in the states covered by the Ninth Circuit. The Gaglie 
Court specifically refused to decide whether the District 
Court’s holding as to the necessary case reporters which 
must be furnished established a minimum standard to be 
applied generally. Also, the Court indicated that prisoners 
access to legal literature could be supplied by sources 
other than a law library. However, since no such adequate 
sources were available at the Safford Prison Camp, the 
prison officials had a constitutional obligation to furnish 
the Camp’s law library with enough legal materials to 
permit effective legal research. 


NINTH CIRCUIT CONSIDERS LEGALITY OF PAROLE 
AND PROBATION COUNSELORS’ SEARCH OF CLIENT 


The fourth amendment to the United States Constitu- 
tion protects persons against unreasonable searches and 
seizures ederal and State government authorities. 
Subject to a few exceptions, a search is unconstitutional 
unless prior to the search, the searcher has obtained a 
valid search warrant. Essentially, the warrant, issued by 
a judicial officer, is designed to have a neutral person de- 
termine if there is “probable cause” to believe that a 
specific place or person needs to be searched to obtain 
specific terms. Evidence obtained in violation of the fourth 
amendment is generally inadmissible in a judicial pro- 
ceeding. 

A commonly recognized exception to the requirement 
that the searcher obtain a warrant is the probation or 
parole counselor’s search of a client. As a general rule, 
a parole or probation counselor need not obtain a warrant 
to make a reasonable search of his client and his client’s 
property to determine if the conditions of parole or pro- 
bation are being met. Unlike the search of regular citizens, 
most cases have held that the counselor’s search of a 
client need not be based on “probable cause”; the search 
need only be reasonable. Some courts have extended the 
counselor’s broad right of search to any law enforcement 
officer searching a parolee or probationer. 
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The result of the above rules is that the parolee or pro- 
bationer can claim only diluted rights under the fourth 
amendment. Rationales for this approach include that the 
releasee’s rights out-of-prison should not greatly exceed 
his limited in-prison rights, that society needs the protec- 
tion of ready searches to discourage the releasee’s con- 
tinued criminality, and that the releasee has consented 
to the search (and thereby waived his fourth amendment 
rights) by accepting parole or probation with the knowl- 
edge that frequent searches are a cost of the conditional 
release. 

Two recent cases have required the United States Court 
of Appeals for the Ninth Circuit to reconsider the above 
rules. The first case, Latta v. Fitzharris, 17 Crim. L. Rep. 
2112 (9th Cir., April 15, 1975), involved a 1966 arrest 
of a parolee by his parole counselor. At the time of the 
arrest, the counselor’s search of the parolee turnéd up 
a packet of marihuana. Six hours later the counselor and 
several policemen conducted a warrantless search of the 
parolee’s house and discovered more marihuana, which 
was subsequently introduced at the parolee’s trial. The 
parolee argued that the house search was illegal without 
a search warrant and that, even if it were a legal search, 
the evidence could only be used in a revocation hearing. 

In rejecting both claims, the Ninth Circuit upheld the 
much criticized traditional view that the fourth amend- 
ment does not prevent a parole officer from constitutionally 
searching a parolee’s person and house “when the [parole] 
officer reasonably believes that such search is necessary 
in the performance of his duties.” The members of the 
Court agreed that the counselor need not have “probable 
cause” to search, but disagreed on whether the appropri- 
ate standard of “reasonably believes” would be satisfied 
if the counselor were acting on a mere “hunch” that the 
parolee and his property should be searched. 

In United States v. Consuelo-Gonzalez, 17 Crim. L. Rep. 
2124 (9th Cir., April 15, 1975), the Ninth Circuit extended 
Latta to probation counselors, but refused to include all 
law enforcement officers. Consuelo-Gonzalez involved a 
Federal narcotics offender given probation on the condition 
that she permit her person and property to be searched 
at any time upon the request of a law enforcement officer. 
Acting on several tips, Federal drug agents searched her 
home and discovered narcotics. No search warrant was 
obtained. The agents’ authority for the search was the 
probation condition which approved searches by law en- 
forcement officers. 

A plurality of the Ninth Circuit held that the probation 
condition (approving a search at anytime by law enforce- 
ment officers) violated both the Federal Probation Act 
and the fourth amendment. The only such permissible 
condition is that the probationer (or parolee) “submit to 
search of her person or property conducted in a reasonable 
manner and at a reasonable time by a probation officer.” 
Thus, law enforcement officers must abide by regular 
fourth amendment standards when conducting searches 
of the person or property of probationers or parolees. The 
concurring opinion of three judges stated that both law 
enforcement officers and counselors should have to show 
“probable cause” before searching parolees or proba- 
tioners. 

The net result of Latta and Consuelo-Gonzalez is that 
a Federal appellate court has upheld the traditional rule 
permitting parole and probation counselors to “reason- 
ably” search their clients without meeting the warrant 
requirements of the fourth amendment. However, the 
holding does not extend to law enforcement officers, who 
must follow the general rules of search and seizure. The 
disparity between the “reasonableness” standards sup- 
porting searches by counselors and the more rigorous 
“probable cause” standards applicable to law enforcement 
officials raises the possibility that the latter will use the 
former to conduct searches when the requirements for a 
warrant are not met. In such a case, certainly the coun- 
selor’s “cooperative” search will be invalidated, but, as 
a practical matter, proving the law enforcement officer’s 
improper motivation will be virtually impossible. Another 
interesting question raised by these cases is the effect of 
an improper search by a counselor. The evidence obtained 


73 
2 
f 


LOOKING AT THE LAW 


in the wrongful search is obviously inadmissible in a 
criminal trial, but is it also admissible at a revocation 
proceeding? If so, counselors may be encouraged to make 
“unreasonable” illegal searches to gather evidence for a 
revocation hearing. 


EXCLUSIONARY RULE Not APPLIED 
AT REVOCATION PROCEEDINGS 


Evidence obtained in violation of the Constitution is 
generally inadmissible in criminal trials. The major 
rationale for this “exclusionary rule” is that it is neces- 
sary in order to deter police from ignoring constitutional 
rights in their quest to investigate crimes. In recent 
years the exclusionary rule has been the subject of much 
criticism by scholars and judges, including several justices 
of the Supreme Court. The result is that this rule has 
been somewhat diluted in recent cases. See, e.g., United 
States v. Calandra, 414 U.S. 338 (1974) (grand jury 
proceedings). The Supreme Court’s decisions requiring 
hearings prior to parole and probation revocation brought 
attempts to apply the exclusionary rule to revocation 
proceedings. Offenders at these hearings sought to keep 
illegally obtained evidence from being used against them. 
Their theory was that evidence inadmissible at trial should 
also be inadmissible at revocation proceedings. 

Several recent Federal appellate court cases have af- 
firmed the prevailing view that the exclusionary rule 
does not apply to revocation proceedings. United States 
v. Winsett, 17 Crim. L. Rep. 2250 (9th Cir., May 27, 
1975); United States v. Farmer, 512 F.2d 160 (6th Cir. 
1975). See also, United States v. Hill, 447 F.2d 817 (7th 
Cir. 1971); United States v. Fitzpatrick, 426 F.2d 1161 
(2d Cir. 1970). Cf. United States v. Brown, 488 F.2d 94 
(5th Cir. 1973). These cases suggest that extending the 
exclusionary rule to revocation proceedings would be in- 
advisable in that it would not serve as a substantial de- 
terrent to law enforcement officials. It would also conflict 
with society’s great interest in carefully scrutinizing the 
activities of probationers and parolees allegedly involved 
in criminal activities. 

Although the above cases are probably in line with the 
spirit of the Supreme Court’s decisions requiring the 
revocation procedures, Morrissey v. Brewer, 408 U.S. 471 
(1972), they may leave open the possibility that law en- 
forcement officials will consciously ignore constitutional 
rights when parole or probation revocation is an accept- 
able result of their investigative efforts. This may occur 
if the offender’s new crime is minor, while revocation. of 
parole or probation for the new offense could result in a 
substantial prison term, far in excess of that possible if 
the offender were only convicted for the new crime. The 
Ninth Circuit’s recent decision recognizes this possibility 
and is specifically limited to the situation where the police 
had no reason to believe the offender was a probationer at 
the time of the illegal search. If the police were aware 
of the offender’s status as a conditional releasee, the court 
leaves open the possibility that the exclusionary rule may 
be invoked at the revocation proceedings. United States 
v. Winsett, supra. 


FEDERAL COURTS DISAGREE ON TIMING OF REVOCATION 
HEARING WHEN OFFENDER INCARCERATED 
ON ANOTHER CHARGE 


When Morrissey v. Brewer, 408 U.S. 471 (1972), re- 
quired revocation hearings prior to parole revocation, it 
left unanswered a host of guestions about the procedures 
which must be followed at such hearings. A major area 
of contention is the timing of the revocation proceedings. 
Morrissey simply provided that a “probable cause’ hear- 
ing must be given “as promptly as convenient after ar- 
rest,” and a final revocation hearing must be held “within 
a reasonable time after the parolee is taken into custody,” 
408 U.S. at 485, 488. The Court did not delve into the 
application of these general principles in the context of 
the parolee who is incarcerated, often by another jurisdic- 
tion, for the commission of an offense, which offense also 
constitutes a violation of parole. When must parole revo- 
cation proceedings be held? A common practice is for the 
paroling jurisdiction to lodge a detainer against the pa- 
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rolee’s release, then to hold parole revocation proceedings 
when the parolee has completed his present term. If parole 
is revoked, the offender would then serve the remaining 
part of the sentence from which he was paroled. 

A number of recent appellate cases have had to decide 
if this practice violates Morrissey. One view, upholding 
the delaying of revocation proceedings, contends that, at 
least for Federal detainers, the parolee is not taken into 
“custody” until the detainer is actually executed. Accord- 
ing to these cases, the detainer need not be executed when 
issued; execution can be delayed for good reason, such as 
the fact that the alleged parole violator is incarcerated. 
Small v. Britton, 500 F. 2d 299 (10th Cir. 1974); Cook v. 
United States, 488 F. 2d 667 (5th Cir. 1974), cert. denied, 
419 U.S. 846 (1974). In Cleveland v. Ciccone, 17 Crim. 
L. Rep. 2277 (8th Cir., June 10, 1975), the Eighth Circuit 
rejected this view and held that due process is violated 
if Federal parole revocation proceedings are deferred until 
the offender is released from incarceration. An important 
effect of this decision is that if parole is revoked, the 
offender will serve the remainder of his original term at 
the same time he is serving the term for the substantive 
offense. 18 U.S.C. § 4205 (1970). 

The lack of agreement on a very important issue sug- 
gests to this writer that the question should be resolved 
by the Supreme Court. The existing lack of agreement 
among the circuits could result in an unfortunate dis- 
parity in the treatment of Federal prisoners. 


PROBATIONER’S TESTIMONY AT PROBATION REVOCATION 
HEARING Has LIMITED USE AT LATER TRIAL 


Since Morrissey v. Brewer, 408 U.S. 471 (1972) and 
Gagnon v. Scarpelli, 411 U.S. 778 (1973), parolees and 
probationers have been entitled to formal hearings prior 
to the revocation of their conditional release. As time has 
shown, the revocation proceedings can be at best a mixed 
blessing when the offender has been charged with a new 
crime, the trial of which will be held after the revocation 
hearings. If the offender testifies in the revocation pro- 
ceedings, his testimony could be used against him at the 
later trial for the new crime. However, if the offender 
chooses to remain silent at the revocation hearing, he 
loses the opportunity to explain his conduct and perhaps 
present sufficient mitigating evidence to prevent revocation. 

In People v. Coleman, 17 Crim. L. Rep. 2097 (Calif. 
Sup. Ct., April 3, 1975) a California probationer asked 
the influential California Supreme Court to hold that 
procedural due process was violated when his probation 
was revoked in a hearing in which he did not testify to 
avoid incriminating himself at a subsequent trial. With- 
out reaching the constitutional issue, the Court, in ex- 
ercising its inherent supervisory authority over California 
courts, held that a probationer’s testimony at a probation 
revocation hearing is usually inadmissible at a subsequent 
trial for an offense related to the charges used to support 
the probation revocation. The major exception, permitting 
the use of the probationer’s testimony at both proceedings, 
is evidence used for impeachment or rebuttal purposes. 

This decision will greatly facilitate the offender’s in- 
terest in “coming clean” at the revocation hearing and 
exercising his fifth amendment right to remain silent at 
the trial. It will also discourage the practice of holding 
the revocation hearing before the trial in order to assist 
the prosecution in building its case. The way out of the 
problem presented by Coleman, of course, is to hold the 
revocation hearing after the trial. This would permit the 
offender to remain silent at trial and still freely testify 
at the revocation hearing why probation should not be re- 
voked. This solution, however, could arguably delay the 
revocation hearing so long as to violate the spirit of Mor- 
rissey v. Brewer’s preference for speedy revocation pro- 
ceedings. As attractive as Coleman is, it does not represent 
the view of most American courts. Although there have 
been few decisions in point, perhaps most courts have held 
that the Constitution does not require the limited use of 
testimony introduced at revocation proceedings. See, e.g., 
Flint v. Mullen, 499 F.2d 100 (1st Cir. 1974). The Cali- 
fornia Supreme Court’s refusal to base Coleman on con- 
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a religion. This decision was reversed by the U.S. Court 
of Appeals for the Fifth Circuit on June 10, 1974. In two 
subsequent cases—the Western District of Texas on 
March 18, 1975, and the Eastern District of Illinois on 
April 4, 1975—the courts found that CONS is not a 
religion. 


stitutional grounds will not hasten the resolution of this 
significant constitutional question. 


Epitor’s Note: The March 1975 “Looking at the Law” 
column made reference to the U.S. District Court decision 
in Theriault v. Carison (339 F.Supp. 375, N.D. Ga. 1972) 
in which the Church of the New Song was recognized as 


Legislation 


By DIANE P. COLE 


THE NEW FEDERAL CRIMINAL CODE 


The Subcommittee on Criminal Laws and Procedures 
of the Senate Judiciary Committee has concluded its 
hearings on the revision and recodification of all Federal 
criminal laws. The major subjects of the last hearing 
were sentencing, and the effect of the Code on the law 
applicable to Indians. 

In the area of sentencing, the bill provides for the 
restoration of capital punishment, a provision which drew 
opposition from several witnesses. 

On the matter of Indian law, two opposing viewpoints 


HARRY MACON 


Harry Macon, 42, was born to marginal socioeconomic 
circumstances. His known criminality commenced at age 
23, however, previous to this age he had experimented 
with narcotics. His involvement with drugs began in 1953 
while stationed in Japan. After receiving an honorable 
discharge in the latter part of 1953 he came back to the 
States and continued to use drugs. His drug dependency 
was so severe that in 1954 he voluntarily entered the 
Narcotic Addiction Center in Lexington, Kentucky, for 
4% months. The “cold turkey” treatment he received at 
Lexington helped to thwart his physiological desire for 
drugs but did little to curb his psychological cravings. 
Thus, shortly after his release he was back on: drugs. 

Harry’s illegal use of drugs continued. until his most 
recent conviction and sentence by the U.S. District Court 
for the Western District of Tennessee, in 1969, for forgery 
and uttering Government checks. He received a 10-year 
sentence to the custody of the Attorney General pursuant 
to 18:4253 for treatment (NARA). During his tenure at 
the Federal Correctional Institution at Danbury, Con- 
necticut, he was a participant in the NARA therapeutic 
community. The staff at Danbury described Harry’s in- 
stitutional adjustment and work record as “excellent” and 
Harry credits the dedication and professionalism of the 
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with respect to the effect of S. 1 were presented. 
It is expected that the bill will be reported this session 
to the floor of the Senate. 


PAROLE BILLS 


H.R. 5727, The Parole Reorganization Act of 1975, 
passed the House of Representatives on May 21, 1975. 
It is now before the Subcommittee on Penitentiaries of 
the Senate Judiciary Committee, which held hearings on 
a similar bill, S. 1109, in April 1975. Both bills were re- 
viewed in the last issue of FEDERAL PROBATION. 


staff at Danbury as being the catalyst for his attitudinal 
change. 

Upon his release on parole in March 1971 Harry re- 
turned to Memphis, Tennessee. Approximately 5 months 
later, with the assistance of his probation officer, he ob- 
tained employment as a counselor in the Drug Abuse 
Clinic at the VA Hospital. 

The staff at the hospital, impressed with Harry’s ability, 
industry, and innovativeness, quickly elevated him through 
the ranks and he is now director of the drug abuse pro- 
gram. His value to the program is best reflected by Ms. 
Jeanne Horan, medical doctor at VA, who said: “Harry 
is conscientious in his duties, competent as the director 
of the drug abuse program at the Veterans Administra- 
tion Hospital, skillful and sensitive in dealing with other 
people. He has an unusual combination of intelligence, 
knowledge, ability to act with good judgment and ability 
to care about and relate to others. He is respected by 
judges, parole officers, and other professionals for his 
performance. The patients here identify him as a role 
model for positive values.” Dr. David H. Knott, medical 
director at VA Hospital, and Mr. Richard Sweet, admin- 
istrator, Drug Offender Rehabilitation Program at Shelby 
County Farm, also attested to the importance of having 
Harry Macon as a member of the drug abuse rehabilita- 
tion community. 

Harry’s reputation in the field of drug abuse has been 
much publicized by the local news media and as a result 
his expertise has been sought by various cities to assist 
them in designing and implementing drug abuse pro- 
grams. Harry attributes his successful adjustment to a 
firm, fair, and concerned probation officer who obtained 
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resources in the community to assist him. When asked 
by the probation officer if he is desirous of getting “high” 
on drugs, Harry replied, No, but then added he has a 
constant high from the psychic benefits of “being some- 
body,” having a good job, being around professional peo- 
ple and, most of all, from the belief that he is assisting 
addicts to find legal alternatives to the illegal use of 
drugs. His parole expiration date is August 5, 1979. 
Nevertheless, upon the recommendation of the probation 


officer, he is permitted by the Parole Board to report 
annually. 


ROBERT L. CURRIE 
U.S. Probation Officer 
U.S. District Court 
Memphis, Tenn. 


MANUEL FLORES 


In 1953 Manuel Flores was a 13-year-old orphan living 
in Panama with a family who owned a flower shop. He 
earned his keep by working in the shop and running 
errands, and he was encouraged to go to school. One day 
he stole $10 from the shop to buy an air rifle and his 
misdeed was soon discovered by a Canal Zone policeman 
who found him shooting at birds with the rifle. 

The same policeman arrested Manuel the following 
year for a series of night-time burglaries of residences 
in the Canal Zone and he was sentenced to 1 year in a 
juvenile institution. While in the institution he was a 
disciplinary problem, escaped, and was recommitted after 
a series of petty thefts. He was mandatorily released 
when he was 15 and 20 days later was arrested for three 
first degree burglaries and sentenced to 3 years. He 
escaped once again and committed two more first degree 
burglaries for which he was sentenced to an additional 
4 years, bringing his total sentence to 7 years. 

Manuel was paroled in January 1965 with 3 years and 
3 months remaining to be served. His parole officer was 
the policeman who had originally arrested him and had 
since joined the U.S. Probation Office in the Canal Zone. 
In May 1965 Manuel commenced another series of first 
degree burglaries remaining at large until he was shot 
and seriously wounded by the Panama police when he 
tried to escape in a stolen car. After a year in the hos- 
pital he was released and 3 weeks later began burglarizing 
homes again and stealing cars. He was arrested in 
August 1966 after committing a total of 26 provable burg- 
laries and several car thefts. His parole was revoked and 
he was sentenced an additional 16 years. 

During this term of confinement Manuel learned au- 
tomobile mechanics, carpentry, a variety of other voca- 
tions, and learned to speak good English. In October 1972, 
at age 32, he was paroled again with 10 years and 7 
months remaining to be served. 

Since his last release on parole Manuel has been stead- 
ily employed, he has built himself a home and gotten 
married, and he has a l-year-old daughter. He owns an 
automobile, a backyard full of chickens, and he enjoys 
his visits with his parole officer as well as an occasional 
courtesy call on the warden. 


It might be a bit early to be optimistic about Manuel 
because his parole does not expire until May 1983; but 


at this time we consider he has made an outstanding ad- 
justment during the past 2% years on parole. 


HARVEY G. RHYNE 
Chief Probation Officer 
U.S. District Court 
Balboa Heights, C.Z. 


FAYE FRAMER 


Faye was enjoying her work but was not making 
enough money. She decided to help herself to some of 
the money of the chain store. Some months passed before 
her case was brought to light. 

When she was in court the judge had a decision to 
make: either imprisonment or probation. After the pre- 
sentence investigation report was prepared, Faye was 
placed on probation. She had a monumental task to per- 
form: She had to pay court costs of $2,000 and she had to 
pay almost $25,000 in restitution. 

After several months on probation Faye did three 
things: (1) She sold her trailer and paid the court costs; 
(2) she sold her house and paid most of the restitution; 
(3) she learned a new job as welder. 

Today her boss is very happy with her work and she 
has had two slight increases in pay since she learned the 
welding position. She is even giving some instructions to 
some male welders. 

The best part of her probation has been that her re- 
habilitation was done in her own community, living with 
her family, paying her $27,000 debt to society and learn- 
ing a new trade. She has now made a request to become 
a volunteer probation counselor when she completes her 
probation period. 


EDWIN H. GARRISON 
State Probation 
Administrator 


Lincoln, Nebr. 
GARY POWELL 


Gary Powell received a 4-year sentence in January 1970 
for a narcotics violation and was subsequently released 
from the Federal Correctional Institution in Texarkana, 
Texas. From June 29, 1972, until his mandatory release 
in August 1972, he resided at the Volunteers of America 
Community Residential Center in New Orleans, Louis- 
iana, and remained under supervision of the U.S. Pro- 
bation Office there until May 1973. Ps 

Since June of 1972 Gary has been regularly employed. 
His first job was with the Marriott Hotel Corporation, 
first as a parking lot attendant, next in the laundry 
room. In September 1973 he was hired by the Volunteers 
of America and has been there ever since. He is the night 
supervisor, responsible for the security of the building, 
and is available for any counseling during the night hours. 
The supervisor, Mr. Robert Nathan, has been well pleased 
with his work. 

Based on his performance in the last 3 years, it seems 


reasonable to say that Gary Powell could be classified as 
a “success case.” 


STERLING A. MILLET 
U.S. Probation Officer 
U.S. District Court 
New Orleans, La. 


fo ee one thing and seldom one person can make for a success. It takes a 
number of them merging into one perfect whole—MARIE DRESSLER 
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Letter to the Editor 


An Author Responds 
To THE EDITOR: 


As co-author of the book Treating the Criminal Of- 
fender: Issues and Problems with Dr. Alexander Smith, 
I am requesting space to respond to M. G. Neithercutt’s 
review of the book in the March 1975 issue of FEDERAL 
PROBATION. Somewhere near the beginning of his review 
Neithercutt alleges “The publisher, Oceana deserves its 
lumps first.’ “Lumping” him, he then proceeds to admin- 
ister “lumps” to the co-authors. Smith and I never 
dreamed that drawing together in one book significant 
material on problems and issues in the treatment of alco- 
holics, drug addicts, the violent offender, the sex offender, 
the gambler, the offender with marital problems together 
with case illustrations of treatment modalities used in 
each category, was such an offensive act as to deserve the 
“Jumps” from any knowledgeable colleague. 

However, it is obvious that something about our efforts 
incurred Neithercutt’s displeasure. It appears that 
Neithercutt put great weight on such criteria as numbers, 
dates and dimensions. For example, he characterizes our 
chapter on “Group Therapies: “Traditional and Innova- 
tive” as the “book’s strongest chapter.” The next sentence 
notes “It consumes 44 pages... .” Strength and weak- 
ness are determined not by content but by numbers of 
pages. Thus, it is no surprise to read further on, “The 
weakest chapter . . . apparently undertakes all that the 
title encompasses in eight and a half pages.” Still further 
on, in discussing our chapter on research he pontificates, 
“Eight original resources will not suffice in an expanding 
area like corrections research.” Numbers not content and 
quality are important. 

Neithercutt puts great stress on dates of publications. 
An article written in 1949 in his opinion, is “ancient 
sources.” Commenting on our chapter on group therapy, 
he writes, “In fact, that chapter—which requires currency 
to be useful—contains no dated reference later than 1970. 
We are in different group therapy than existed 4 years 
ago.” And so Neithercutt describes as a “useless” chapter 
one that discusses reality therapy, nondirective therapy, 
rational emotive therapy, analytic group therapy, the 
nude therapies, marathon encounters, the bioenergetic and 
physically oriented groups, and theme groups and actually 
records case illustrations of some of these modalities! Are 
all these therapies outmoded? This will be startling news 
to all those practitioners of the aforementioned therapies. 

Neithercutt appears to be upset about dimensions. 
Quoting an end of chapter comment about our attempt 
to understand and help offenders scientifically, Neithercutt 
expostulates, ““Needless to say, that is a tall order. Treat- 
ment is a big field.” The dimensions of the problem and 
our attempt to tackle this “over-large task with relish” 
provoke our reviewer’s irritation not his admiration. Else- 
where he reiterates: “To summarize, Smith and Berlin 
present a part of the picture; they undertook too much.” 
Perhaps too much for the reviewer; (judging from his 
silence about 12 substantive chapters). Neithercutt’s 
damning us with condescending praise in remarking, 
“Their remarks on therapy, when drawn together give a 
good historical perspective from the social work frame 
of reference,” is actually another putdown, since it im- 
plies the therapies we discuss are historical and not 
“useful” today. Is our reviewer in touch with practice? 

Now to take up specific points made by Neithercutt. 
In our opinion it reveals bad taste to scold the publisher 
for using an inexpensive method to produce the book and 
then assert peevishly that the book would be a marginal 
bargain at one third its selling price. This approach sets 
the tone of sniping which the review takes on. More at- 
tention is paid to form rather than substance. 

The above “lump” is followed by his assertion of our 
bias toward social work approaches and his charging us 
with ambivalence about that, referring to page 30. We 
quote the remark on page 30 to indicate that Neithercutt 


misinterpreted a historical approach to mean we are am- 
bivalent. The sentence reads, “Though M.S.W. degrees 
seemed preferable in the past, today, with the increasing 
acceptance of the potency of sociological factors influ- 
encing behavior, people with degrees in sociology, anthro- 
pology, social psychology are also seriously considered.” 

But Neithercutt pursues this nonexistent ambivalence 
and contradiction by asserting, “The main problem is, 
though, that a manuscript setting out to secure a scientific 
understanding of offenders which cites preponderantly 
negative findings about social work as a treatment tool 
is on untenable footing in repeating old (yet unproven) 
saws about ‘proper’ training for correctional treatment 
personnel.” 

It is true, in the interest of truth and scientific under- 
standing of offenders we produced and discussed situations 
where casework was ineffective and even harmful. But 
Neithercutt is either withholding information from the 
reader or in reality is missing an obvious point the book 
makes. The point we make is that problems are found in 
various dimensions. Microsystems, mezzosystems and 
macrosystems. Casework is effective if the problems are 
of microsystem stature. All the “preponderantly negative 
findings” eventuated when casework was used to handle 
problems in other systems. Casework used where applic- 
able is a potent tool and should be part of the training 
of every practitioner in our field. 

Though noting the global dimensions of our undertaking 
several times, Neithercutt takes us to task for not in- 
cluding more on mental competency, transactional anal- 
ysis, group therapy evaluation by Kassebaum, et al., and 
more “recent evaluations of the newer approaches.” Aside 
from the schizophrenic orientation this reveals toward 
our book, may we remind Neithercutt that we reserve 
the right to decide what to include and how much space 
to allot to dicussing it. Our disagreement with him about 
such matters does not mean he is right and we have 
cheated the reader. 

Along these same lines Neithercutt still attempting 
sarcasm, remarks that our chapter on Gambling, “contains 
only eight and one half pages, with half of those devoted 
to discussion of treatment—something not promised in 
the title.” As to the title not mentioning treatment, may 
I remind Neithercutt that the entire book is entitled 
Treating the Criminal Offender? 

Neithercutt’s remarks on our chapter on research again 
plays the numbers game. “Of the chapter’s 18 pages of 
text, eight go to CTP. Five sources underpin those pages. 
That does not suffice to do C.T.P. justice.’”’ I disagree 
with the reviewer’s evaluation charging him with obses- 
sion with form not substance. I invite the readers to read 
and judge for themselves. 

The last snipe at the book reveals more about the re- 
viewer than about the book. Alleging that we are in error 
about Red Hannah’s existence to this day (which we 
concede) he then imputes base motives to us and notes 
dire consequences for making this error, namely, our 
statement, “capitalize on the lethargy of legislatures and 
misleads the unwary mightily” and then he flaunts his 
own erudition and knowledge of Title 11 of the Delaware 
Code Annotated. Blowing up a statement which meant 
only to bring home the truth that a punitive attitude 
toward offenders still exists today into such proportions 
reveals a capacity for misunderstanding, distorting, and 
making unsupported insidious remarks such as, “One 
does well not to depend on the details the book occas- 
sionally offers.” 

To sum up: Neithercutt’s “lumps” are essentially shal- 
low, superficial, comments delivered pontifically and au- 
thoritatively. It is a gratuitously hostile review. 

July 8, 1975 Louis BERLIN 

Chief, Training and Staff 
Development Branch 
Department of Probation 
New York City 
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Reviews of Professional Periodicals 


ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by RAYMOND H. CLARK 


“Conjugal Visitation Rights and the Appropriate Stand- 
ard of Judicial Review for Prison Regulations,” Notes 
(Michigan Law Review, Volume 73, No. 2, December 1974). 
The concept of prisoners rights is an ever expanding one 
and this note discusses the less commonly made argument 
that the denial of conjugal visitation is an impermissible 
intrusion upon the rights of privacy of the married couple 
involved. Pointing out that presently in the United States 
only Mississippi and California permit such visitations, the 
article adopts the proposition that such programs are 
workable and that persuasive arguments can be made 
which suggest potential psychological benefits to the pris- 
oner, a reduction in prison homosexuality, and, of course, 
the hope that a specific inmate may preserve his or her 
marital tie. 

There are weighty interests on both sides of the issue 
and the author concludes that whether the balance will 
be struck in a prisoner’s favor will depend primarily on 
the relative importance of the conflicting purposes of his 
imprisonment. On the one hand, rehabilitation goals would 
seem to tip the scales in the prisoner’s favor and on the 
other, concepts of retribution and deterrence may tip 
them in the opposite direction. 

The unidentified writer reasons that if the proposition 
holds that prisoners are constitutionally entitled to con- 
jugal rights then it will be the responsibility of the courts 
to make certain that they are generally available and 
where deprived done so individually and only for sub- 
stantial reasons. 


“A Reply to Advocates of Gun Control Law,” by Jonathan 
A. Weiss (Journal of Urban Law, Volume 52, No. 3, Winter 
1974). Gun control either in the form of banning guns 
from all citizens or from some, is a lively topic which re- 
ceives even more animation following a tragedy involving 
firearms. Typically knowledgeable if not scholarly writers 
rising to the cause figuratively scream their wares to a 
public that has heard it all before and now is incapable 
of showing any less apathy. If any opposition to the “ban 
the gun” movement is observed, it is usually from the 
National Rifle Association or other allied groups and 
seldom if ever do their efforts find their ways into law 
journals. 

Thus, Mr. Weiss who is director of legal services for 
the elderly poor in New York City and a lawyer appears 
to be something of an anomaly. He responds in the tones 
of a liberal but by using many of the conservative’s 
arguments, not the least of which is that the second 
amendment means the same today as when written. He 
concludes that attempts to solve societal problems through 
law are no more likely to be successful today than they 
have in the past. In short, the focus must be on political 
and social conditions rather than guns if underlying solu- 
tions to radical problems are to be found. 

“Reviewability of Prosecutorial Discretion: Failure To 
Prosecute,” Notes (Columbia Law Review, Volume 75, No. 
1, January 1975). Prosecutorial discretion is the power 
held by an agency or official charged with enforcement 
of the law to exercise selectivity in the choice of occasions 
for the law’s enforcement. It is present in the enforcement 
of most, if not all, laws and regulations and this Note 
analyzes some frequent barriers to judicial review of 
decisions not to prosecute and suggests the framework 
for determining whether such review should be made 
available in particular circumstances. 

There exist important differences between the nature 


and impact of decisions by prosecutors not to seek en- 
forcement of criminal laws and similar decisions by their 
counterparts to enforce laws imposing civil obligations 
and liability. Notwithstanding these variations, however, 
author Roger P. Joseph calls for minimum standards of 
review which should, at the very least, be available to 
unearth instances of bad faith, fraud or discrimination 
which would amount to denial of equal protection. Fur- 
ther, since it is an established proposition that government 
agencies must adhere to their own rules, they should be 
required to articulate their enforcement standards either 
on a case by case basis or informal rulemaking. These 
steps having been taken, it would be the task of the 
courts to ensure that the rules, themselves, are not un- 
reasonable and they are consistently followed. 

The current interest in deferred prosecution as opposed 
to the traditional judicial determination process lends 
interest and timeliness to this article. 


“Parole Release Decision Making and the Sentencing 
Process,” by William J. Genego, Peter D. Goldberger, and 
Vicki C. Jackson (The Yale Law Journal, Volume 84, No. 4, 
March 1975). This project, divided into five parts, analyzes 
recent innovations adopted by the United States Board 
of Parole. 

Part I details the basic features of the Federal Parole 
System and criticisms of past procedures. The actual 
operation of the Board’s recent reforms in the parole 
hearing is evaluated on the basis of empirical observation. 
The second part turns to the minimum constitutional and 
statutory procedural requirements applicable to parole 
release hearings and then suggests procedures designed 
to ensure fairness and accuracy in the parole decision. 
Part III examines the legality of the parole guidelines 
which have been instituted by the Board and part IV 
discusses the implications of present parole release de- 
cision making as it relates to the sentencing process and 
the entire criminal justice system. Then using as a basis 
a questionnaire survey of sentencing judges, judicial be- 
liefs and attitudes are explored. The remaining part sum- 
marizes the project’s recommendations, numbering 10 in 
all and ranging from placing primary responsibility for 
eliminating disparities in sentencing entirely upon the 
courts to providing counsel at parole release hearings. 

The announced goal of the three student contributors 
who persisted in this colossal study, financed by a founda- 
tion grant, is to promote greater fairness and accuracy 
in postconviction decision making. This reviewer respects 
their good intentions but cannot divest himself of the 
notion that their advocacy must ultimately result in new 
vistas of appeal thereby continuing even longer the pur- 
suit of a genuinely final decision; and, it is the final 
decision which is growing ever more elusive in the entire 
criminal justice system. 


THE JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 
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“The Effect of Institutionalization on the Delinquent 
Inmate’s Self-Concept,” by Robert S. Culbertson (March 
1975). Typical of the offender-based research that has 
dominated criminology until recently is the “self-concept 
study.” It is easily done and is generally supported by the 
assumption that criminal behavior varies significantly in 
accordance with self-concept. Often research of this sort 
ends abruptly with a self-concept measurement and it is 
left to implied “further research” to make a convincing 
relationship between self-concept and actual criminal be- 
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havior. The tendency is to not reach beyond the abstrac- 
tion. 

The present research reported is rather routine except, 
possibly, for the fact that the self-concepts of incarcerated 
delinquent boys were studied. The bulk of theoretical lit- 
erature relating to the effect of incarceration on inmates 
has concentrated on adult institutions. The author an- 
alyzed the self-concept scores of 222 delinquent boys at 
the Indiana Boys’ School in Plainfield. The 100-item Ten- 
nessee Self-Concept Scale was used. The results indicate 
that incarceration in an institution for delinquents has a 
negative impact on the self-concepts of those delinquents, 
at least for those delinquents who have not been previ- 
ously incarcerated. 

Interpretation of variations in self-concept scores be- 
come tricky as when it was found that self-concept scores 
improved among boys who experienced several incarcera- 
tions. The interpretation for that phenomenon is that the 
improved self-concept “is a consequence of the boy’s in- 
creased delinquency orientation and acceptance of a de- 
linquent self-concept.” The decrease in self-concept scores 
for boys not previously incarcerated is interpreted as re- 
flecting the negative impact of a “custodial” institution. 
While not purported to be a test of labeling theory, the 
present research is offered as “some tentative support for 
the labeling perspective.” 

“Early Release From Incarceration: Race as a Factor 
in the Use of Shock Probation,” by David M. Petersen and 
Paul C. Friday (March 1975). “Shock probation,” in the 
opinion of this reviewer, is one of those schemes 
which take hold in corrections because of having a title 
which is “sexy” or connotative of successful operations 
in other disciplines, especially medicine. The ostensible 
rationale behind shock probation is that “a little taste of 
prison” has a salutory effect on an offender presumably 
worthy of probation. The obvious conceptual confusion 
between the functions of probation and the functions of 
parole brought about by the bastardized device of shock 
probation is generally overlooked by ardent supporters 
of the device. 

The authors of this article do not take shock probation 
to task on grounds of functional confusion but they ex- 
amine the device in terms of its differential application. 
Looking at the practice of shock probation in Ohio (which 
is different from the Federal “split sentence” technique 
in that probation is not part of the original sentence but 
may be granted on petition of the offender 30 to 60 days 
after the original sentence date), the authors sought to 
determine variables which discriminate between those in- 
mates held incarcerated and those released to probation 
supervision in the community. They found that race was 
the most discriminating variable with a much lower per- 
centage of blacks being released than whites. Other vari- 
ables measured were education (the second most discrim- 
inating variable), offense, previous arrests, Probation De- 
partment recommendation, age, marital status, etc. It 
was also found that there was a lack of correspondence 
between judicial decisions and Probation Department 
recommendations. 

The authors suggest that when minority group dis- 
crimination occurs in the criminal justice system, it is 
more likely to occur in the less public phases of the judicial 
process. The procedures for the administration of shock 
probation provide a low visibility setting conducive to 
racial discrimination. In another dimension, judges can 
seem to impose tough sentences in the open courtroom and 
then set them aside in the privacy of the shock probation 
determination. 

The study done by the authors was narrow in scope, 
limited as it was to a sample of only one institution in 
Ohio, and it is by no means certain that the most im- 
portant or most operative variables were measured. Still, 
there is strong suggestion that blacks have a more diffi- 
cult time than whites in gaining early release from in- 
carceration. 


“Skyjacking Crime Control Models,” by W. William Minor 
(March 1975). With great enterprise and in excellent style, 
the author has seized a unique and multifaceted crime 
problem to use as a vehicle for the scholarly evaluation 


of a number of crime control models, particularly the pre- 
vention model. 

Noting that the two dominant approaches to crime con- 
trol have been the deterrence model and the rehabilitation 
model, the author seeks to provide some basis for estimat- 
ing the viability of an alternative crime control system, the 
prevention model. Due largely to the all too apparent in- 
efficiency of the deterrence and rehabilitation models, 
there is a surging interest in the prevention model. The 
kind of prevention being considered has to do with elim- 
inating the opportunity for crime through environmental 
alterations rather than the kind of prevention associated 
with offender-based strategies like treating so-called “pre- 
delinquents” or reducing recidivism among convicted 
offenders. 

The skyjacking phenomenon offers an outstanding clini- 
eal resource for studying various and successive crime 
control efforts. The author ably traces national and inter- 
national attempts to deal with the problem since it pro- 
duced a public clamor in 1961. In 1961, a Federal sky- 
jacking bill was enacted and it provided a minimum 
20-year penalty and a maximum penalty of death. A 
series of “deterrence model” measures ensued without 
much success in suppressing skyjacking. It wasn’t until 
1973, when a system of electronically screening all pas- 
sengers was fully implemented, that skyjacking was effec- 
tively suppressed. 

The author is careful not to absolutely conclude that 
the environmentally preventive steps directly resulted in 
the elimination of the problem. Other factors such as the 
reduction of social tensions (e.g., the ending of the Viet 
Nam War) are given their due. Beyond looking at effec- 
tiveness, the author discusses social and fiscal costs. The 
social costs include “inconvenience, indescriminate 
searches of questionable legality and possible displacement 
of crime.” So far, the public seems willing to bear the 
social costs as long as skyjacking remains under control. 


THE AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Violence at Home: A Review of the Literature,” by 
Mary Hanemann Lystad, Ph.D. (April 1975). In this 
scholarly review the author abstracts the results of 
various types of studies of family violence, drawing ma- 
terial from 162 references culled from the literature 
during the past decade. These studies dealt with theo- 
retical issues; incidence of family violence; violence as 
it relates to particular family members, i.e., husband and 
wife, siblings, etc.; violence and social structure; and 
finally, studies of preventive services and their effective- 


ness. 

Clinical studies of family violence have explored psycho- 
logical, sociological, and cultural variables. For instance, 
several studies observed the existence of unique inter- 
personal relationships between murders and their victims 
in which violence resulted when long-standing antagonisms 
become intolerable. Some studies have suggested that 
child abuse occurs when impulse-ridden character-dis- 
ordered parents displace their anger over marital conflicts 
onto their children so that they become targets of abuse 
and injury. Other studies have observed relationships be- 
tween child abuse and poverty. Social structural theories 
of family violence suggested that parents who punish 
more severely produce children who are more aggressive. 
Cultural theories hold that the source of the problem lies 
outside the family, perhaps in cultural values which 
sanction violence as a way of life. 

Incidence studies showed the striking frequency with 
which homicide victims are known to their assailants, 
either as relatives or friends. The high incidence of homi- 
cide taking place in the home raises questions about the 
frequency of violence among family members. Data on 
the occurrence of child abuse vary considerably with some 
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authorities asserting that reported cases are only a frac- 
tion of the actual number. In general, the incidence data 
on family violence suggest that it may be safer to be 
attacked by a stranger than a relative. 

Violence between husbands and wives, abuse of children, 
and abuse by children are other aspects of home violence 
which are considered in this review. Racial and class dif- 
ferences in family violence are also reported. There are 
data suggesting that some alternative family structures 
which contain more people than the traditional husband/ 
wife/children combination may reduce the potential for 
family violence. 

Services to violent families include family crisis inter- 
vention using police teams, emergency medical services, 
legal counseling, and various educational programs. The 
author suggests that further studies are needed to de- 
termine the individual needs of family members and 
mechanisms whereby family and social institutions may 
respond to these needs. The extent to which social and 
environmental stresses contribute to violence in the home 
need to be better understood. There is also a need to study 
the changes in relationships between individual family 
members and changing relationships between families and 
venemn support institutions including church, school, and 
work. 

“Mental Health Mystification and Social Control,” by 
Marc Pilisuk (April 1975). In this interesting article, the 
author complains that the problem of technical jargon in 
the community mental health field has reached epidemic 
paar He gives numerous examples from the mental 

ealth language of the day to make his point that we are 
beset with a multiplicity of terms which are often difficult 
to understand. The author feels that this specialized 
jargon serves to obscure the purposes of some workers 
whose skills and goals are most unclear. He is also con- 
cerned that the use of jargon inhibits constructive pro- 
gram evaluation. 

The author concludes that mental health programs do 
not work, largely because they have not had much effect 
on the social order. He believes that mental health services 
are trying to treat the casualties of the social order, as 
for instance, the poor. In his words, “mystifying semantics 
operate in mental health, where our language and the 
symbols of our status have prevented many a client and 
consumer group from telling us that, in relation to their 
most pressing problems, we are often an irrelevent field.” 


THE INTERNATIONAL JOURNAL 
OF THE ADDICTIONS 


Reviewed by Davip M. PETERSEN 


“Heroin Maintenance and Heroin Control,” by Charles 
W. Lidz, Steven H. Lewis, Lansing E. Crane, and Leroy C. 
Gould (February 1975). The authors review the experi- 
ences of Great Britain and the United States with nar- 
cotics, emphasizing the relationship between patterns of 
heroin use and systems of heroin control. They develop 
an analysis of the social and economic supply and demand 
for heroin in the two countries and discuss the probable 
effects were the United States to adopt a policy incorpo- 
rating heroin maintenance. Recognizing the problems with 
making policy on the basis of theory, the authors none- 
theless recommend that the basic British system of nar- 
cotics control would also work in the United States. 

“Deaths of Narcotic Addicts in New York City in 1971: 
Those Reported To Be Using Methadone,” by Jeffrey 
Nadler, Fred Fumia, Charles Cherubin, and Francis Gear- 
ing (February 1975). This study ye ane the proportion of 
the methadone-associated or user deaths for 1971, details 
changes which have occurred in addict deaths since the 
analysis of 1967, and determines the accuracy of the data 
gathered by the office of the chief medical examiner in 
New York City (OCME) by matching death records with 
records of methadone maintenance program participation. 
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The results indicate the 1971 New York City deaths 
closely resemble the 1967 data with respect to sex (mainly 
males), ethnic group (mainly minorities), and cause of 
death (mainly acute narcotism). The 1971 data reveal an 
increase in trauma deaths (mainly homicides) and a de- 
creased finding of alcohol in the bodies. The authors con- 
clude that as presently constituted the OCME system for 
ascertaining deaths in methadone users is rather insensi- 
tive and nonspecific. 


“Resistance to the Opening of Drug Treatment Centers: 
A Problem in Community Psychiatry,” by Pedro Ruiz, 
John Langrod, and Joyce Lowinson (February 1975). Over 
the last decade there has been a movement away from 
treating addiction in large, isolated institutional settings 
such as the hospitals previously run by the Public Health 
Service at Lexington, Kentucky, and Fort Worth, Texas. 
The movement to treat addiction in the community in 
which it occurs finds present-day drug addiction treatment 
centers located near residential neighborhoods or in busi- 
ness districts. Such programs, regardless of their efficacy, 
are often opposed by the communities they are serving. 
The authors maintain that opposition to qualified drug 
treatment centers is a serious problem and an obstacle 
to bringing help to those who need it. Based upon their 
experiences in successfully — outpatient methadone 
maintenance centers in four different community locations, 
the authors provide recommendations for overcoming com- 
munity resistance. 


“Outpatient vs. Hospital Methadone Detoxification: An 
Experimental Comparison,” by B.K. Wilson, R.R. Elms, 
and C.P. Thomson (February 1975). The research reported 
here compares the effectiveness and cost of hospital versus 
outpatient narcotic detoxification using methadone. Forty 
heroin addicts seeking assistance for narcotic withdrawal 
were randomly assigned to treatment groups, 10 to hos- 
pital detoxification and 30 to outpatient detoxification. 
Methadone treatment was scheduled for no longer than 
10 days while psychiatric supportive services were made 
available as needed. 

The findings suggest little benefit from either treatment 
approach. Moreover, there were no significant differences 
between the treatments. Only a few patients achieved a 
drug-free state. Further, of those available for followup 
interview, all hospital detoxified patients had returned to 
narcotic use within 3 months while all but 2 of the out- 
patient patients had returned to narcotic use within 2 
months. The data indicate that the cost of outpatient de- 
toxification can be accomplished for approximately one- 
tenth the cost of inhospital care without significantly 
altering the effectiveness of the treatment. 


POPULAR MAGAZINE ARTICLES 
OF SPECIAL INTEREST 


Reviewed by WILLIAM C. Nau 


“Profile/Minnesota,” by Michael S. Serrill (Corrections 
Magazine, January, February 1975). Minnesota corrections 
officials have concluded that they don’t know how to 
achieve rehabilitation and therefore are now giving higher 
priority to the goal of justice. Justice involves not curtail- 
ing an inmate’s freedom beyond the necessary degree of 
control. This changing philosophy is expected to lead to 
the development of community alternatives to handle all 
but the most dangerous offenders. 

Among the rights that Minnesota inmates have acquired 
are a measure of self-governance, the right to treatment 
and education and the right to refuse either. If an inmate 
chooses not to participate in a rehabilitation or self-help 
program officials state that he will not be punished or 
lose his chance for parole. Other rights are to receive a 
decent wage for prison labor, to have legal representation 
at all disciplinary and administrative transfer hearings, 
and to communicate freely with the outside world. 

Minnesota is considered a pioneer in the use of com- 
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munity corrections programs and has enacted a law which 
provides subsidies and bounties for the development and 
operation of community programs. The low prison popu- 
lation is attributed by officials to the fact that Minnesota 
is a state with a “social conscience” and one that has 
always spent heavily on social services. 

The Minnesota Profile includes an advocacy of the jus- 
tice model, meaning that the primary goal of the prison 
should be “meeting human needs” rather than rehabili- 
tation. Education and work are counted among the human 
needs. The work program is exemplified by prison in- 
dustries at the Minnesota State Prison at Stillwater where 
farm machinery and rope are produced, products which 
can be sold to the general public. Inmates who work in 
prison industries can earn bonuses of as much as $92 a 
month. Maximum pay is $2.50 a day which may be the 
highest in the Nation. 

This article also deals with the Minnesota Corrections 
Authority, the state paroling agency, and its parole philos- 
ophy; the activities of an organization called legal as- 
sistance to Minnesota prisoners; and Minnesota’s juvenile 
corrections program. 

“Lock ’Em Up and Other Thoughts on Crime,” by James 
Q. Wilson (The New York Times Magazine, March 9, 1975). 
In keeping with our current trend to take a critical look 
at our correctional program and efforts, the writer be- 
lieves that we have been optimistic and unrealistic in our 
assumptions that human nature can change, that we can 
find and alleviate the “causes” of crime, that law enforce- 
ment can be improved, and that prosecutors and judges 
have the wisdom to determine proper sentences for public 
offenders. He argues for a “sober view of man and his in- 
stitutions that would permit reasonable things to be 
accomplished, foolish things to be abolished, and utopian 
things forgotten.” 

The principal recommendation of this article is that 
we reduce our crime rate by incapacitating habitual of- 
fenders. This would require reconsideration of our plea 
bargaining process and possibly imposing mandatory 
minimum sentences for those convicted of a serious crime. 
The relationship between poverty, unemployment and 
crime has been greatly exaggerated, according to the 
writer, and he cited the high incidence of crime during 
the affluent nineteen-sixties to prove his point. He is also 
opposed to the destigmatizing of crime and favors ex- 
posing criminals to the condemnation of the community. 

Other factors contributing to our crime problem be- 
sides the increased number of young persons, high teen- 
age unemployment, and changed judicial policies, are 
broken homes, overcrowded housing and parental educa- 
tional level. Family disorganization seems to be a major 
factor in behavior disorder. The writer believes we can 
attack our crime problem more realistically if we reduce 
the time it takes to bring a defendant to trial, reduce 
plea bargaining, and stop pretending that judges know, 
any better than the rest of us, how to provide “individu- 
alized justice.”” He also suggests we confine more repeaters 
of serious offenses and less drunks and truant children. 
Above all, he recommends that we try to learn more about 
what works and abandon “our ideological preconceptions 
about what ought to work.” 


“The Arguments To Retain Status Offenses Within Juve- 
nile Court Jurisdiction,” by Phil Cole (Soundings on Youth, 
January, February 1975). In response to Ted Rubin’s article 
in the July-August issue of Soundings on Youth which 
made out a case for the removal of status offenses from 
juvenile court jurisdiction, the director of the Skegit 
County Juvenile Probation Department in Mount Vernon, 
Washington, sets forth his arguments for retaining these 
offenses within juvenile court jurisdiction. He contends 
that new approaches to treatment are being incorporated 
into juvenile court services. He refutes the unequal pro- 
tection problem and questions whether equal protection 
could be better achieved outside the court system. 

The failure to deter juvenile runaways through juvenile 
court action is acknowledged by Mr. Cole but he maintains 
that in his state they do much more than simply placing 
them on probation for supervision. His court uses in- 
dividual and family counseling, tutoring, volunteers, and 


numerous other services. Recognizing that juvenile courts 
have spent much of their time on status offenders he sees 
no justification for funding other agencies for this pur- 
pose. Mr. Cole does not accept the contention that young 
people who commit status offenses are not hurting anyone 
but themselves nor does he believe that a juvenile court 
stigmatizes a child anymore than does counseling or psy- 
chiatric assistance in the private sector. 

Mr. Cole also raises such considerations as legal repre- 
sentation, the need for authority in dealing with family 
responsibility and answers the loss of liberty argument 
by noting that the proposed new juvenile court act for 
the State of Washington does not permit the detention of 
nondelinquent juveniles in other than shelter care nor 
does it permit their commitment to State delinquency in- 
stitutions. Mr. Cole recommends that rather than dis- 
mantle the juvenile court by removing status offense 
jurisdiction, that we provide adequate funding for the 
whole juvenile justice system and that we correct statu- 
tory and other problems when they exist. 

“Furloughs in D.C.—A Tense Issue,” by Michael S. Ser- 
rill (Corrections Magazine, April-May 1975). As a result 
of several well publicized violations by prisoners on fur- 
lough, former Attorney General Saxbe issued an order 
prohibiting the release on furlough of District of Columbia 
prisoners convicted of violent crimes who were not within 
6 months of a firm parole date. A close examination of the 
Attorney General’s instructions revealed that violent 
criminals could not be released on furlough except in 
“exceptional circumstances.” This proved to be the salva- 
tion of the program since virtually all of the inmates in 
the furlough program had committed violent crimes. 

Since the program was renewed 90 percent of those 
admitted to it are enrolled under “exceptional circum- 
stances.” One of the victims of the Department of Cor- 
rections’ internal reorganization of the furlough program 
following the Saxbe order was the self-help program. The 
self-help program included a black repertory theater 
group that performed all over the Washington metro- 
politan area. Other inmate self-help groups performed 
public service including one in which inmates worked with 
mentally retarded children. 

The District of Columbia corrections director contends 
that the criticism of the furlough program is unfair since, 
in his view, it has always been a resounding success. Of 
the 886 men granted furloughs in fiscal 1974, he contends 
only 89, or 10 percent, escaped or were arrested for new 
crimes. 


SOCIAL WORK 


Reviewed by Doris HALLIDAY 


“The Chicano Aged,” by David Maldonado, Jr. (May 
1975). In his paper Mr. Maldonado, of the faculty at the 
Graduate School of Social Work, University of Texas at 
Arlington, examines a popular American stereotype of 
the “typical” Mexican-American family, pointing to dis- 
parities between the myth and the reality of the situation 
in which the Chicano family finds itself today. The gaps 
in understanding the current character of the Chicano 
family, particularly as it affects aged Chicanos, may be 
responsible for the exclusion of that population in social 
service planning in American public and private agencies. 

Mr. Maldonado summarizes the traditional Anglo- 
American view of the Chicano culture as one in which 
the extended family is a highly significant social unit. 
In this culture, family members of all ages have important 
roles, and aged members are accorded respect and ad- 
miration as experienced persons. Because the elderly are 
valued in the extended family, the aged Chicano is cared 
for and supported in every sense by the family until 
death, having preserved his sense of self-worth and his 
value to the family unit until the end. 
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Because of the widespread belief in this characteriza- 
tion, much program planning in the United States ex- 
cludes Chicanos from the distribution of services to the 
elderly in need. The popular stereotype of the Mexican- 
American family, the author observes, is now rather obso- 
lete. The extended family has lost much of its significance 
within the Chicano culture as that population’s movement 
from an agrarian setting to a primarily urban setting has 
occurred. Since World War II many younger Mexican- 
Americans have migrated to the cities, where better edu- 
cational and employment opportunities promise upward 
mobility. Generations of Chicano families have been 
estranged as a result—the elderly often remaining in the 
rural areas and the younger Chicanos settling into urban 
lifestyles. As the smaller nuclear family emerges in the 
urban Chicano culture, the extended family disintegrates, 
and the aged Chicano, as urbanization takes root in his 
children’s lives, does not have the traditional support sys- 
tems once provided. Mr. Maldonado notes that the aging 
Chicano, as he becomes less capable of caring for himself, 
may move to the city to be with his children; but al- 
though this shift may provide for his physical needs, the 
rapid transition from rural to urban life may create a 
new set of problems. 

Mr. Maldonado observes that the Chicano culture ap- 
pears to be adapting to the changes its communities are 
experiencing, and he feels that family ties will withstand 
the stresses of mobility and urbanization. To recognize 
that a crisis exists within this country’s aged Chicano 
population, he concludes, is to acknowledge the need for 
their inclusion in social service program planning. 

“Volunteers in a Juvenile Court,” by John Stoeckel, 
Richard Sterne, and Muriel Sterne (May 1975). The au- 
thors, all of whom have been directly involved with the 
project they describe, originally presented this paper be- 
fore the National Conference on Social Welfare at At- 
lantic City in May 1973. The Court Volunteer Services 
program of the Hennepin County Department of Court 
Services, Minneapolis, Minnesota, began in 1969, leading 
to a successful ongoing program for utilizing volunteers 
in a juvenile court setting. 

In 1970 a 3-year grant was received by the department 
for a Volunteer Supportive Services Project, the initial 
goal of which was to train and use volunteers to compile 
and prepare predisposition reports, to present these re- 
ports to the court, and to perform intake services. While 
these functions had traditionally been reserved for the 
professional probation officer staff, high caseloads and 
numerous referrals for predisposition reports had affected 
the overall quality of service which the probation officers’ 
young clients were receiving. The 64 volunteers ultimately 
selected for the project over the 3-year period were con- 
sidered to possess high degrees of sensitivity, ability to 
learn, understanding of nonjudgmental, nonpunitive re- 
habilitative principles, and commitment to remaining with 
the project for 2 years. During the screening process 
prospective applicants were warned that expectations of 
the volunteers would be demandingly high. 

The volunteer group selected for the program was 
trained in correctional philosophy, interviewing tech- 
niques, relationship and termination principles and a 
family-centered approach to the juvenile and his problem. 
Group process was stressed during the training, which 
was conducted in groups consisting of 15 volunteers and 
4 professionals. Volunteers were assigned to field units 
according to the needs of the unit and the interests of the 
volunteer. 

Once assigned to a unit, the volunteer was given cases 
quickly to enhance practical learning, and familiarity 
with professional staff in the unit was encouraged. Joint 
learning opportunities were offered for volunteer and pro- 
fessional staff. Probation officers were given primary re- 
sponsibility for supervision of the volunteers and regular 
consultation between supervisors and the project director 
was available. Every effort was made to include profes- 
sional staff at all levels of the volunteer program, as it 
was felt that positive relationships between probation 
officers and volunteers were important to the program’s 
success. 
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During the project’s 3-year life, volunteers prepared 
and presented 682 predisposition reports and performed 
various other office functions. Analyses of the reports 
showed them to be of high quality, and followups with 
juvenile clients resulted in positive evaluations of the 
volunteer workers. Professional staff found the project 
beneficial as well. The concept of community participation 
in the correctional field, when operationalized in this 
project, proved to be a successful endeavor for the pro- 
fessional staff, the volunteer workers, and the depart- 
ment’s juvenile clients. 


PROBATION 
(England) 


Reviewed by HAROLD W. KELTON 


“Introducing the Report,” by Sir Kenneth Younger 
(December 1974). The entire December issue of Probation 
Journal deals with the Younger Report, an official paper 
on the handling of young adult offenders in Britain (ages 
17-21). In this introductory article by Sir Kenneth 
Younger, chairman of the Advisory Council, describes the 
Report as a “long and complex” refiection on current think- 
ing within the prison and probation service and feels that 
recommendations of the Report are evolutionary rather 
than revolutionary. 

However, the tone of his comment seems apologetic and 
importunate, and it is obvious that many in the British 
probation service are finding provisions of the Report 
objectionable. To achieve the goal of reducing the num- 
ber of imprisoned offenders by providing for their strict 
supervision in the community, it is recommended that the 
indeterminate sentence be used with probation officers 
having the power to “lay down” conditions and impose 
“temporary detention.” It is this identity as an admin- 
istrator of sanctions to which many British probation 
officers are opposed. Sir Kenneth advises them that if 
they are truly interested in seeing fewer offenders in 
prison and yet find the methods proposed by the Report 
unacceptable, then it is their responsibility to find al- 
ternatives. 

“Realism and the Report,” by Nigel Walker (December 
1974). A member of the Younger Committee after apolo- 
gizing for the necessity of any group effort to reflect a 
compromise of each individual member’s thought and 
principles, then cites the Report for its unique attention 
to “realism.” Placing young adults in remand and alloca- 
tion centers while they are being “assessed” prior to final 
disposition is, it was found, a meaningless ritual. Such 
assessment could be made immediately working with far 
less information, thus eliminating unnecessary detention 
in remand or allocation centers. Likewise seen as ritu- 
alistic is the policy of “treating” young offenders through 
various types of “specialized” regimes. The results fail 
to justify this. Reconviction rates are about the same no 
matter what program is selected. 

The message here, which is equally pertinent for United 
States readers, is that decisions regarding offenders com- 
mitment and type of commitment, in view of the present 
state of correctional “knowledge,” can be efficiently made 
with far less information than we are now accustomed 
to gathering. Likewise, the results obtained can be 
achieved with far less effort than we are now accustomed 
to expending. 

“Some Thoughts on the Sentencing Aspects,” by Mark 
Carlisle (December 1974). Carlisle does not agree with all 
aspects of the Younger recommendations but sees their 
main thrust as correct. The Advisory Council recom- 
mended elimination of the separate Borstal System for 
selected offenders under 21 in favor of a single “custody 
and control order” applicable to young offenders. This 
would restore to the courts their “proper function” of 
setting the limits of confinement based on all available 
pertinent facts about the offense and the offender at the 
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time of sentence. There are implications here for United 
— readers in regard to the Federal Youth Corrections 
ct. 


“Probation, With Teeth?,” by Martin Wright (December 
1974). The Younger Report does not do much to answer 
some of the pressing questions in British corrections says 
Wright, director of the Howard League for Penal Reform, 
but this is not too important if the advent of the Report 
is used as an opportunity for others to answer these 
questions. The Howard League agrees that existent pro- 
bation systems are not reaching their goals. The Younger 
recommendation for the institution of a “Supervision and 
Control Order”’—that is, probation with teeth, or the 
threat of sanction—is unalterably opposed by the Howard 
League. Instead, Martin proposes that probation consist 
of a contractual relationship between offender and officer 
for the employment of intensive, innovative, and team- 
fashion treatment schemes. Sanctions in such a system 
are used only at “last resort.” Such programs are ex- 
pensive but could be financed along lines of the “American 
treatment subsidy.” 

Martin comments that Younger’s custody and contro 
provision will probably not be implemented. 


“Younger-or Better?,” by Dolly Jarman (December 
1974). This article can be seen as representative of the 
social work reaction to Younger. If one’s goals in correc- 
tions are client-oriented rather than society-oriented; if 
social control and its protection of society are secondary 
or even tertiary, coincidental byproducts of “corrections,” 
then the custody and control order is “. . . an indeter- 
minate sentence of an extremely flexible kind which places 
the liberty of an individual within the control of a few 
people who effectively operate outside the public view.” 
Furthermore, the social worker is threatened in the 
Younger scheme with loss of autonomy because the same 
menacing management that polices the offender will be 
policing the officer. It is obvious to Jarman that in such 
a system more people will be in custody rather than less. 

Jarman calls for the service and the National Associa- 
tion of Probation Officers to begin a campaign to find and 
propose alternatives to Younger, such as “job-training, 
literacy schemes, hostels, lower case loads for probation 
officers, and many other(s)... .” 


“Reflections on the Report,” by Martin Page (December 
1974). This, the most lengthy article in the Younger series, 
consequently provides the most comprehensive and tech- 
nical discussion of the recommendations of the Advisory 
Committee. In a very methodical approach, Page, a pro- 
bation officer, discusses all provisions of the Younger Re- 
port, obviously striving for objectivity. Thus, one learns 
from Page more than heretofore about the Report, as well 
as its background. None of the committee members were 
“working probation officers,” 12 of the 19 were dissenters 
from the consensus, and some of the Report’s more con- 
troversial provisions (72-hour detention orders) were pat- 
terned after the “Californian practice in dealing with 
juveniles.” In common with many of the other writers in 
this issue, Page fears that the Younger recommendations 
will bring an oppressive quality to the probation service 
with concomitant diminution of the importance of client 
relationships. To the American reader, who incidently may 
note that his present correctional system is very much 
like Younger, this fixation on the offender’s needs may 
seem extreme until again reminded that to a British pro- 
bation officer the fundamental mandate is not the protec- 
tion of society but to “advise, assist, and befriend.” To the 
credit of Page’s objectivity and professionalism, he does 
not reject Younger but suggests that its principal recom- 
mendations be tried on an experimental basis. 

“Students Study Younger,” by Merseyside Students 
(December 1974). The students, identified as six persons 
in the Merseyside training unit, are generally critical of 
all of the Younger recommendations. They feel the Report 
has been influenced excessively by a wave of public opinion 
that in reality may have existence only in the minds of 
committee members. They feel the committee’s approach 
to the crime problem—individual intervention—displays 
ignorance of more contemporary views calling for massive 
social change in attempting to treat crime. Finally, and 


in broad summary, they see Younger reducing the role of 
the probation officer to that of a highly policed policeman. 
Knowing only that the Merseyside students are in train- 
ing, we are left to make assumptions regarding the pres- 
ent extent of their knowledge and experience, but their 
recommendation to Younger is to reduce the use of im- 
prisonment and utilize the savings thereby realized to 
develop traditional probation supervision practices. 


“NAPO’s Response So Far to the Report,” by Murray 
Bruggen (December 1974). The National Association of 
Probation Officers finds general agreement among its 
members in regard to provisions of the Report. There is 
concern and fear that the measures proposed to reduce the 
number of offenders in custody may effect just the oppo- 
site. As many other critics of the report, NAPO cites the 
arbitrary arrest and 72-hour punitive detention provisions 
as particularly odious. The eventual result of the Report 
will be that some decisions will be made and some legis- 
lation will be passed. Probation officers are compelled to 
make the hard decision of either accepting powers to in- 
tervene or trying to explain to an incredulous society why 
they will not. Also there is the obvious problem of finding 
the funds that will be needed for any kind of new pro- 
gram. It is Bruggen’s conclusion that the Association 
would do well to “. . . accept with modification much of 
what the Advisory Council proposes .. .” all the while 
holding an option for further change and modification. 

“Expansion in Horizons: Some Implications for Prac- 
tice,” by Paul Reading (December 1974). To Reading, the 
advent of the Younger Report serves to highlight the 
identity struggle taking place in the probation service. 
Will it elect social control or social work? He feels the 
service must choose for social work or else become a 
punitive, containing, obsolete, and nonprofessional penal 
service. 

Society is something Reading refers to in quotes. 

In what might be called “the new social work,” Reading 
envisions a service that is total in its call for selfless and 
classless dedication to the cause. The vision arises of a 
huge, complex, nonhierarchical organization of interacting 
specialists. Probation officers, then, become “catalysts 
and enablers” so that while they know of all things, they 
are not necessarily required to know how to do them. 
Their role in this small social system is to play it like 
an organ—with both hands and feet. Any threat the pro- 
bation officer might feel from sharing, even relinquishing, 
status to ancillaries, including ex-offenders, can be dimin- 
ished by firmly holding that organization goals come be- 
fore personal considerations. 

This, however, begins to sound like “society” all over 
again. 


THE JOURNAL OF DRUG ISSUES 


Reviewed by GEORGE I. DIFFENBAUCHER 


“Law Enforcement Politics and Drug Abuse,” by Irving 
Weisman, Ed.D. (Spring 1975). The New York State Drug 
Laws, which went into effect on September 1, 1973, in- 
troduced mandatory sentences of life imprisonment, no 
plea bargaining (with some modifications in Class A-1 
felonies) and, if paroled, lifetime parole for the sale and/ 
or possession of an enlarged number of substances: spe- 
cific quantities of narcotics, hallucinogens, LSD, meth- 
amphetamines, and stimulants. In these cases it required 
the service of a minimum of 15 years in prison. For the 
sale and/or possession of lesser amounts of the drugs cited 
or other specified drugs, the same controls were mandated, 
except that the minimum number of years to be served 
under a life sentence was reduced to 6. 

Assessments of the impact of the 1973 laws published 
3, 7, and 9 months after implementation were essentially 
consistent and in agreement. Neither addicts nor pushers 
disappeared from the streets. After a brief interval, there 
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was every indication of “business as usual’ on the streets. 
No sudden influx of addicts into treatment programs was 
experienced. Indeed, drug programs from detoxification 
units to therapeutic communities reported vacancies. In 
neighboring states, police departments did not encounter 
the appearance of refugee dealers from New York. 

The number of drug arrests seems to have stabilized 
at about 7,500 per year, down from 20,700 in 1971 and 
11,400 in 1972. Since the availability of drugs has not 
been affected, street prices are reported as unchanged. 

For at least 15 years there has been a gradual move- 
ment towards the definition of drug abuse as a 
sociomedical problem rather than exclusively as a law 
enforcement problem. However, the 1973 laws were not 
inconsistent with the public mood in 1973 in New York, 
a fact that one might speculate can in some measure be 
attributed to the rhetoric before the enactment of the 
legislation. 

It is suggested that these laws may have been directed 
to the achievment of objectives other than the control of 
drug abuse. It may only be inferred that the goals of 
this legislation were more political. The consequences have 
been to project to the State and Nation a tough, hard-line, 
no-nonsense conservative stance for the former governor 
who was always identified as a liberal in the past. 

If the major concern is crime in the streets, a portion 
of which is drug related, a number of alternative ap- 
proaches exist. Any type of decriminalization would 
largely eliminate the black market and its consequences 
by removing the profit from dealing in drugs. If the major 
concern is treatment of drug abusers, some believe that 
all abusers unwilling to participate in voluntary programs 
should be required to enter programs. While law enforce- 
ment efforts to control drug supplies have not worked, the 
ewer suggested are neither simple nor free from 
ilemmas. 


“Treating the Drug Abuser—The Next Step in Process,” 
by Lawrence Gilbert (Spring 1975). During the last decade 
we experienced a dramatic increase in the number and 
types of treatment programs for drug abusers. Each new 
program tended to establish its legitimacy by proclaiming 
that it had achieved a major treatment breakthrough and 
that all other programs were operating under faulty as- 
sumptions and employing either outdated or irrelevant 
treatment concepts. However, experience soon tempered 
these claims. As programs began finding that some clients 
simply did not respond to their approach they began re- 
organizing the need for multimodality treatment pro- 
grams. If no single treatment approach could successfully 
treat all drug abusers, perhaps taken together the diverse 
approaches could meet the challenge. Thus followed the 
difficult task of confronting some questions such as: (1) 
How can diverse treatment services be organized within a 
unified service delivery system? (2) On what basis should 
a specific service be included or excluded from this system? 

The inability or unwillingness to sustain treatment for 
long periods of time on a purely voluntary basis is the 
rock upon which most treatment programs flounder. Dur- 
ing the first 3 months of treatment, most lose over 50 per- 
cent of their voluntary clients. On the other hand, it has 
been argued by some that it is impossible to force a 
person to participate in treatment and expect to achieve 
any degree of success. Thus, we have the makings of a 
true treatment dilemma. 

But this dilemma may in actuality be more imaginary 
than real. There is considerable evidence to suggest that 
most addicts experience a great deal of ambivalence re- 
garding their desire to continue drug usage. This am- 
bivalence results in their being able to participate in 
treatment foisted upon them. To be sure, at times they may 
be reluctant participants, but they rarely become active 
antagonists. The treatment may be successful not because 
it is possible to force a person to become “healthy,” but 
rather because the coercive mechanisms employed by the 
program may help the client to reduce some of his basic 
feelings of ambivalence regarding cessation of drug usage. 
Not only is compulsory treatment a viable strategy, it 
seems that the compulsory supervision of addicts in the 
community is by itself a significant rehabilitative force. 


For example, the first few months in the community 
following discharge from inpatient treatment are the most 
critical in the treatment process. The client finds himself 
to be a man caught between two cultures, not knowing 
how to fit into either and being rejected by both. While 
there is no way to make this transitional period any less 
painful than it is, an attempt is made to guide the client 
through it by not allowing him to return to the security 
of his past. During this period, clients are required to 
come into the clinic on an average of three to five times 
a week and to give at least three separate urine specimens 
to be tested for drug usage. 

They are required to attend their regular individual 
and group psychotherapy sessions. If an individual begins 
missing any of these appointments, it is assumed that he 
has entered a period of crisis and a member of the clinic’s 
home visiting team will attempt to locate him in order to 
assess the nature of the immediate problem, If it is de- 
termined that the client has become readdicted or is in 
the immediate danger of becoming so, he will be required 
to return to the inpatient facility for a 2-week evaluation 
period. At the end of this period, the client may either 
return to the aftercare program or be required to remain 
at the inpatient facility for an additional 6 months of 
inpatient services. 

ithin the context of compulsory treatment a system 
of multiple treatment strategy is used, including modifi- 
cation of emotional patterns through group and individual 
therapy, changing the “opportunity structure” and the 
use of drug therapy, including methadone maintenance. 

The challenge of utilizing a multimodality treatment 
approach is to organize the diverse services provided in 
such a manner as to create a unified service delivery 
system rather than simply bringing together under a 
single administrative structure a sampling of existing 
approaches. 


THE BRITISH JOURNAL 
OF CRIMINOLOGY 


Reviewed by HarRY W. SCHLOETTER 


“Social Inquiry Reports: Comprehensive and Reliable?,” 
by Mary W. Daunton-Fear (April 1975). The author states 
the purpose of the present paper is an examination of 
some of the practical obstacles which may affect the com- 
prehensiveness and reliability of social inquiry reports. 
The Streatfield Committee in 1961 stated that “sentences 
should be based on comprehensive and reliable information 
which is relevant to the objectives in the court’s mind.” 
There has been increasing pressure on the probation serv- 
ice to provide such reports to the courts as well as much 
public discussion on the issue of insuring accuracy of the 
presentence information. The issue of disclosure of in- 
formation to the defendant or his legal representative 
has also been widely discussed. Additional problem areas 
have received little attention because of the over-riding 
concern regarding the disclosure issue. Some of the ques- 
tions raised are: What efforts can be made by reporting 
officers to assure accuracy of reports, and to what extent 
can these be fostered by procedural safeguards? 

A considerable portion of Ms. Daunton-Fear’s paper is 
devoted to the issue of what the social inquiry reports 
should contain. In her review the content should include: 
details of the offender’s home surroundings; family back- 
ground; attitude to his family and their response; school 
and work record and spare-time activities; attitude to em- 
ployment; attitude to the present offense; attitude and re- 
sponse to previous forms of treatment following a previous 
conviction; detailed history from relevant physical and 
mental condition; and an assessment of personality and 
character. 

The author agrees with other writers (Keve and Man- 
son) that the report should contain information from pro- 
bation officers of an evaluative nature which will aid the 
court in its sentencing practices. 
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One problem discussed with regard to compiling reports 
is the limited time available for the probation officer to 
prepare a comprehensive report. Another problem area 
is the difficulty of the role of probation officer—whether 
an officer is an investigator for the court, or a supervisor 
of a probationer—which must be defined. The author 
suggests that, to a large extent, the reliability of the 
social inquiry reports depends upon the ability of the 
probation officers to form reliable evaluative judgments. 
At present, very little is known of the factors which in- 
fluence the formation of these crucial diagnostic views. 

The author ends the article with the following state- 
ment. “The fact that social inquiry reports are now used 
so widely in England is itself a justified tribute to the 
high calibre which exists generally among members of 
the probation service. Nevertheless, research is required 
to determine the reliability of reports and, if it is found 
wanting, to examine methods of improving the situation. 
It is suggested that the problems which have been dis- 
cussed here create conditions under which reliability and, 
to some extent, comprehensiveness are threatened.” 


“Drug-Takers in an English Town: Factors Associated 
With the Use of Injected Drugs,” by Martin A. Plant 
(April 1975). A study group of 200 drug-takers was inter- 
viewed and background details relating to age, sex, 
marital status, separation from parents, socioeconomic 
status, and drug histories were examined. In addition, 
factors such as alcohol use, illegitimate children, educa- 
tion, low social status, delinquency, drug convictions, 
housing conditions, and family background were also in- 
vestigated. In this article the differences between those 
who had and those who had not injected drugs are ex- 
amined and discussed. The study examined the life-styles, 
values, and drug histories of a group of drug-takers m 
the community so that differences between those with 
varying levels of drug involvement could be assessed. 

The project took place from August 1970 thru October 
1972 with the researcher establishing an informal contact 
with several groups of drug-takers in the Cheltenham 
area and conducting a participant observation study of 
their life-styles and drug use. The researcher was open 
about his identity and was generally well received. Field 
work involved extensive and often close contact with drug- 
takers and a great deal of information was collected in 
the form of field notes which later served as a check 
against more formalized interviews. 

Summarizing, the author states that the differences 
between drug-takers in the community have seldom been 
examined in depth. In the study of noninstitutionalized in- 
dividuals, those who injected drugs are compared with 
those who had not. Those interviewed and observed were a 
varied group, and did not conform to any single stereo- 
type. The injectors were more likely than other drug- 
takers to have disturbed biographies and to be deeply in- 
volved with the life-style of the drug scene. The evidence 
of this study suggests that the injector, far from being 
typical of those within the drug scene, is stigmatized by, 
os. a as being far more “deviant” than, other drug- 
takers. 


THE CANADIAN JOURNAL OF 
CORRECTIONS 


Reviewed by VERNON Fox 


“The Development of a Forensic Psychiatric Service,” 
by J. Arboleda-Florez (April 1975). The Forensic Psychi- 
atric Service at the Royal Ottawa Hospital was estab- 
lished in July 1971. Prior to that, accused individuals con- 
sidered to be mentally ill were sent to the Provincial 
Psychiatric Hospital in Brockville, about 70 miles away 
or, if they were considered to be dangerous, to the Pene- 
tanguishene Mental Health Centre, Oak Ridge Division, a 
maximum security hospital about 400 miles from Ottawa. 
The Forensic Psychiatric Service has received wide sup- 
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port from different agencies dealing with accused and 
convicted offenders. A centralized unit to house forensic 
patients with 12 beds was begun in January 1974. 

“The Adolescent Female Offender: Our Dilemma,” by 
Barbara Landau (April 1975). The adolescent female of- 
fender is generally 14 or 15 years old, of average or low 
average intelligence, living in a high crime area, having 
behavioral and academic difficulties in school, not a virgin, 
and running away from family situations characterized by 
marital conflicts, economic difficulties, criminality, and 
alcoholism. Girls appear in juvenile court less than boys 
and frequently for sex offenses, while boys are not brought 
into court for normal sex behavior. Girls are brought into 
court for offending propriety and not conforming to 
parental discipline, while boys are brought to court for 
destroying property or harming other people. In view of 
the total situation, it is sometimes difficult to determine 
why the girl is charged, rather than bringing her parents 
to court under the Child Welfare Act. 

“Foundations of Scientific Corrections Classification and 
Programming: Structured Applications of the Law of Ef- 
fect and Differential Association to Legal and Illegal 
Earnings,” by Brian C. Murphy (April 1975). Despite in- 
creased professionalization of corrections, classification 
and treatment of delinquents is still more subjective than 
objective. An analytical model based on behavior theory, 
using the law of effect, was reduced to mathematical 
formula. It holds that the ratio of the occurrence of any 
type of behavior to the occurrence of its alternatives 
oels the ratio of the rewards available from that type 
of behavior to the rewards available from its alternatives. 
A person goes where he gets most for the least. In the 
spring, 1973, data were collected from 25 randomly 
selected inmates of federal penitentiaries in British Co- 
lumbia and 25 nondelinquents matched for age and legal 
occupation. During 2 years the monthly rates of illegal 
earnings and legal earnings in dollars for each one-half 
month were computed. An interview schedule provided 
predictive data and an approximate lifetime history of 
illegal and legal employment for each individual. Using 
Herrnstein’s matching law equation resulting in vocational 
earnings expectation ratio (VEER), it was found that 
reward determines the direction of behavior and past 
illegal and legal earnings experience provide good pre- 
dictions of future illegal and legal earnings. An analytic 
model based on differential association theory suggests 
that the amount of criminal behavior will vary directly 
with the amount of time spent associating with delinquents 
and inversely with the time spent associgting with non- 
delinquents. Using the same sample, it was determined 
that differential association is highly associated with the 
ratio of illegal associations to the sum of illegal and legal 
earnings, so the law of effect and differential association 
are highly correlated. Synthesizing law of effect and dif- 
ferential association can result in a valid base expectancy 
score in the prediction of delinquency. The practical ap- 
plications involve encouraging delinquents and predelin- 
quents to take courses and participate in activities at the 
YMCA, community centers, night schools, and elsewhere. 

“Idéologies criminologiques Québecoises,” by Georges 
Paradis (April 1975). Courses in criminology have been 
held for almost 15 years in universities in Quebec. The 
School of Criminology at the University of Montreal and 
the International Center of Criminology (Centre Inter- 
national de Crimologie—C.I.C.C.) have held classes and 
international seminars. In 1972, a controversy arose as to 
whether the School of Criminology was providing leader- 
ship or “going its own way” with individualistic and re- 
formistic liberalism patterns with which it was begun. 
The former director, Denis Szabo, defended the School 
of Criminology. A primary contention was that crime is 
a universal social reality and its comprehension must be 
on a scientific basis. On the other hand, the practical ap- 
plication of the principles of criminology to reduce crime 
suggests that universities should transform the criminal 
justice system. Szabo has held that the attitude toward 
offenders in institutions and in the country should be more 
humane and equitable. On the other hand, criminologists 
were criticized because they study crime and why crim- 
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inals did certain things, while ignoring more basic ques- 
tions as to why certain members of society respond by 
criminalizing other members. The criminologist ends on the 
side of the criminalizers and against the criminalized, 
which means that he is “a government-paid obscurantist,” 
obscuring the issues. In essence, criminology in the uni- 
versity has not developed a quiet revolution, but conforms 
with liberal patterns and has not had an effect in the prac- 
tical field of corrections in Quebec. 


“Behavioural Changes Associated With the Introduction 
of a Token Economy in a Maximum Security Psychiatric 
Institution,” by Vernon L. Quinsey and Bruce Sarbit 
(April 1975). Twelve male patients in a maximum security 
psychiatric ward at the Oak Ridge Division, Mental Health 
Centre, Penetanguishene, Ontario, had their program 
changed from one in which they accumulated points 


A Common Ground for Behavioral Science 


and the Law 


Psychiatry and Law. By Ralph Slovenko. Bos- 
oe. Little, Brown and Company, 1973. Pp. 736. 
28.50. 


Many textbooks on psychiatry and the law tend to be 
written from an amelioristic future-oriented conception 
of what on the basis of current behavioral knowledge the 
theory and practice of the law ought to be. Some are 
produced as practical “cookbook” delineations of pre- 
vailing legal demands and procedures and of the ways 
by which the psychiatric expert can best adapt to and 
accept them. 

Perhaps because the author is not a psychiatrist, he 
has avoided insistent propaganda and he has done some- 
thing much more than turn out a how-to-do-it manual 
for the courtroom behavior of the behavioral science ex- 
pert, who increasingly these days may come from dis- 
ciplines other than psychiatry. 

Students at various levels of study as well as prac- 
titioners in the law, psychiatry, and the other helping 
professions will find this volume to be a comprehensive 
discussion of most of the significant problems, issues and 
procedures in legal transactions which involve behavioral 
knowledge. The writing is unusually clear and unam- 
biguous. It is even frequently engaging. Several illustra- 
tive transcripts of specific cases appear as an appendix. 

In addition to his very thorough presentation of the 
prevailing state of forensic psychiatry, Dr. Slovenko of- 
fers also in many chapters some suggestions for the re- 
evaluation of existing practices. He sees, for example, no 
superiority over common sense observation of the psychi- 
atric assessment of the competency to stand trial. The 
use of the psychiatrist to decide on competency to be ex- 
ecuted is aptly described as a “nonmedical and absurd 
responsibility.” 

So, too, the author insists that the criminally insane 
unit or maximum security psychiatric hospitals have be- 
come obsolete. Based on his own interviews with persons 
in such detention, he found that 50 percent of those com- 
mitted as untriable were in fact triable as ordinarily 
understood and that one-half of the remainder would 
meet the test of triability if adequately treated. 

The currently publicized issue of the confidentiality of 
psychiatric records is adequately explored and a solution 
to the problem of the security of privileged communication 
is given as the advice to “keep no records.” Historically 
the practice of making elaborate psychiatric records 
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weekly to earn privilege levels to one in which the points 
could also be used to buy commissary items. Significant 
improvements were found over a 16-week period. It is 
obvious that small refinements in behavioral programming 
can result in significant improvements in maximum se- 
curity situations. Further, the behavioral approach is com- 
patible with security constraints imposed by maximum 
security. 

“Restitution and Compensation—Fines,” by Law Reform 
Commission of Canada (April 1975). The working papers 
5, “Restitution and Compensation,” and 6, “Fines,” pro- 
pose a greater use of these alternatives in Canadian 
criminal justice. Day fines, as used in Sweden, where fines 
are imposed on the basis of daily earnings, rather than 
specific amounts, are recommended. Restitution receives 
some priority in both of these working papers. 


evolved out of the training procedures in psychiatric 
education based on supervisory needs. Most psychiatrists 
would probably agree that only the most minimal and 
nonprivate information is actually needed for formal 
private practice or clinic recordkeeping. 

In summary, as a readable, thorough, and currently 
comprehensive work on what the legal profession needs 
to know about behavioral science and what behavioral 
scientists need to know about the law, this book is the 
best of any recent contribution. 


Los Angeles, Calif. EDWARD STAINBROOK 


Victims of Crime 


Victimology. Edited by Israel Drapkin and 
Emilio Viano. Lexington, Massachusetts: D.C. 
Heath and Company, 1974. Pp. 288. $15.00. 


Victimology presents a most comprehensive approach 
to this latest concern in the field of criminology. Divided 
into five parts, this book of readings includes papers by 
such well-known authorities as Hans Von Hentig, Benja- 
min Mendelsohn, William Nagel, Marvin Wolfgang, Gil- 
bert Geis, Richard Quinney, Seymour Halleck, Donal 
McNamara, and a dozen other scholars and students of 
victims of crime. The collection covers five principal areas: 
(1) The Origin and Scope of Victimology; (2) Victim- 
Offender Relationships; (3) The Victim and His Society; 
(4) The Victim and the Administration of Justice; and 
(5) The Social Reaction to Victimization. 

Included in these five areas are such topics as vic- 
timology and criminology, interaction of perpetrator and 
victim, victim-precipitated criminal homicide, interracial 
forcible rape, who is the victim, blaming the victim, 
victim-induced criminality, police procedures and citizen 
attitudes, corroboration in sex cases, sex offenses against 
children and minors, recommendations for treatment of 
victims of sexual assaults, reparation by offender to vic- 
tim, other forms of compensation to victims. 

The scope of victimology is shown by Stephen Schafer 
in his paper on the “Beginnings of Victimology,” chapter 
3, in which he presents 15 different types of victims who 
are involved. In chapter 6, Robert Silverman presents 
five victim typologies by Von Hentig, Mendelsohn, Abdel 
Fattah, Sellin-Wolfgang, and himself totalling 25 types 
of victims. 

After 240 pages of closely packed data on every con- 
ceivable angle of victimology, when the reader has scarcely 
caught his breath with the mass of information presented, 
there are numerous calls for more research. “Using uni- 
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form definitions of offense and involving homogeneous re- 
porting forms and procedures,” Michael Agopian, et al., 
seeks “more extensive research” in inter-racial forcible 
rape. “To help resolve issues (of) victim-precipitated 
criminality,” Michael Fooner asks for more “careful 
criminological research.” Francine Watman wants “more 
extensive research on sex crimes against children.” While 
these recommendations are typical of some writers in any 
discussion of social issues, this reader would like first 
to digest the well-stocked menu Messrs. Drapkin and 
Viano have already offered. 

To do so, this reviewer offers a suggestion. The editors 
themselves have been so engrossed in gathering and re- 
cording the data on victimology and in classifying, 
analyzing, and comparing each area, that they seem to 
have forgotten to interpret and summarize the many con- 
clusions presented. To one who may be overwhelmed by 
such a mass of information, this is a serious omission, 
and one which is often characteristic of such collections. 
To select appropriate and authoritative papers, such as 
this volume represents, is a real contribution; but the 
editors themselves owe something more to such a com- 
pendium. If they want their work to be effective with 
busy lawyers, judges, law enforcement officers, correc- 
tional administrators, or concerned citizens, a concise re- 
view and summary of the essentials offered in this newest 
approach to social justice would be most helpful. While 
the preface by the editors outlines the principal topics 
covered, it does not epitomize the essential findings. With- 
out such a summary, the reader tends to lose sight of 
the forest for the trees. 


Boston, Mass. Howarp B. GILL 


A National Survey of Juvenile Rights 


Rights of Juveniles: The Juvenile Justice Sys- 
tem. By Samuel M. Davis. New York: Clark 
Boardman Company, Ltd., 1974. Pp. 301. 


This is a book about juvenile law. Its contents include 
a summary of the law governing minors as they appear 
in juvenile court. Through the different chapters Pro- 
fessor Davis reviews many of the legal issues relevant to 
juvenile proceedings stressing the constitutional guide- 
lines set down in the Kent, Gault, Winship and McKeiver 
cases as well as the statutory and case law in different 
states. Insofar as the book is an introduction to the law 
of juvenile courts, I regard it as adequate. I have how- 
ever reservations about its usefulness and find in its 
contents that there are several omissions. In this review 
I will discuss both the book’s contents and its significant 
omissions. 

Professor Davis writes the book for “a general audi- 
ence” and hopes it will be useful to “juvenile court judges, 
lawyers, law students and non-lawyers.” (p. X). Because 
of its format, I question whether practitioners will find 
the book useful. The law in juvenile proceedings varies 
so greatly from state to state that an attempt to make 
general statements about it creates problems similar to 
those encountered by the legal encyclopedias. The book 
is unable to avoid many of these same problems. I sug- 
gest the book will prove most useful for those looking 
for an overview of the law of the juvenile justice system 
as it pertains to delinquents and beyond-control children 
and that its particular strength will be its careful anal- 
ysis of the United States Supreme Court decisions bearing 
upon juvenile rights. 

Professor Davis divides the book into seven chapters, 
adds an appendix containing the text of the Uniform 
Juvenile Court Act, another containing a chart of selected 
State statutes, a bibliography, a useful table of cases, and 
a general index. 

In chapter 1 he writes about the creation of the first 
juvenile courts in the United States and the philosophical 
underpinning of the juvenile court system. The chapter 
is short and misleading insofar as we are led to believe 
that juvenile law was created solely for the protection 
and benefit of the child. I suggest the reader interested 
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in pursuing the topic read The Child Savers, by Anthony 
Platt, University of Chicago Press, 1969. 

In the second chapter, Jurisdiction, Professor Davis 
sets a pattern which he follows throughout the book. A 
general rule is stated, e.g., “The jurisdictional age is 
generally the same for all children and for all forms of 
conduct.” (p. 8). A long citation of cases and statutes 
follows. Next exceptions to the rule are announced, e.g., 
“Some states have a lower jurisdictional age limit for 
the more urban areas than that applicable in the rest of 
the state.” (p. 9). More citations. Then some more com- 
plex aspects of the general problem are discussed, e.g., 
section 2.07, Jurisdiction over Conduct: The Vagueness 
Problem, and sections 2.12 to 2.14, Concurrent Jurisdiction. 
Finally the author inserts his own view, “. . . once a 
jurisdictional age is established, all children under that 
age, regardless of the offense committed, should be en- 
titled to treatment as juveniles unless some reason exists 
to indicate otherwise.” (p. 34). 

The succeeding chapters on pre-judicial process (in- 
cluding sections on arrest, search and seizure, precustody 
release, police interrogation and lineups), waiver of 
jurisdiction, the adjudicatory process, and the disposi- 
tional process follow this format of general rule, excep- 
tions and preferred position. In several sections Professor 
Davis does explain some of the policy reasons supporting 
his preferred view. 

Indeed much of the book reads like Corpus Juris giving 
the reader a flavor of the law in a few jurisdictions, a 
citation to others, rarely an indepth discussion of one 
jurisdiction and always too many citations. 

The best sections of the book are those in which Pro- 
fessor Davis sets out fully the policy considerations under- 
lying the rules and those in which he tells the reader 
what to expect of the juvenile court process at particular 
stages. In chapter 3, IV, sections 3.11 to 3.13, he discusses 
the Miranda rights waiver by a minor. The issue, in 
which circumstances can a minor knowingly and intelli- 
gently waive his Miranda rights, arises daily in juvenile 
courts across the land. Knowing that the general approach 
of courts is to “examine the totality-of-the circumstances” 
does not take the reader very far so Professor Davis 
writes on both the constitutional doctrine and the complex 
factual questions surrounding waiver. The reader will 
finish this section with a full understanding of the factual 
considerations that make up the “totality of circum- 
stances.” 

School searches are similarly reviewed in depth and 
there is an excellent discussion on the standards in waiver 
hearings (pp. 112-116). 

In other chapters there are serious omissions. In the 
chapter on adjudicatory hearings Professor Davis de- 
clares the minor has a right to counsel but ignores the 
question of waiver. If the minor had difficulties waiving 
his Miranda rights, the waiver of counsel is at least as 
troublesome, perhaps more so since an attorney is rarely 
there to insure full complicity with the law. It takes a 
responsible judiciary, probation department or outside 
observer to insure such waiver is properly made. Manda- 
tory appointment of counsel in some or all juvenile cases 
may be the only adequate safeguard. 

I wish Professor Davis had warned the reader of the 
importance of the dispositional hearing. The reader is 
left with the impression that after all the legal ploys have 
been used and the case has been tried, the juvenile emerges 
free of the court process or at least adequately safe- 
guarded. In fact the great majority of juvenile cases are 
not contested (in other words, the charges are admitted), 
the minor has no attorney (why have an attorney since 
I’m guilty), and the question becomes what should be 
done with the minor. 

While Professor Davis mentions placement possibilities 
briefly (pp. 154-165), he does not alert the reader to the 
most significant aspects of the dispositional hearing: the 
social report with its recommendations and the position 
of the minor (with or without counsel) attempting to have 
his own views heard. For despite the injection of many 
procedural rights into the juvenile justice system, it is 
the weighing of alternatives at the dispositional hearing 
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where most of the important decisions are made. Thus 
the book’s omissions of supplemental petitions, rehearings, 
modification orders and reviews as well as the legal con- 
tents of the social report and the minor’s ability or in- 
ability to present his alternative to the social report’s 
recommendations are serious ones. 

Perhaps the failure to warn is because Professor Davis 
seems to accept the disposition as benefiting the minor 
(see p. 5). Yet what were Kent, Gault, and Winship all 
about if not to protect the minor from what might happen 
or did happen at the dispositional hearing, from non- 
existent treatment, from the worst of the other possible 
world? Professor Davis should have called for the at- 
torney to be present in all dispositional hearings when the 
minor or his family disagrees with the probation depart- 
ment recommendations. 

Professor Davis has very little to say about dependent, 
abused, and neglected children (but see p. 16, p. 128 and 
pp. 160-165). This is probably because there have been 
no major Supreme Court cases dealing with the rights of 
these children. Still questions such as the standards for 
taking such children into custody, for sustaining petitions 
against parents and for termination of parental rights 
are summarily treated, yet these make up a significant 
part of the daily work of juvenile courts. 

Finally, a word of caution to the practitioner. While 
several sections of this book are useful as introductory 
leads to the existing law in a particular jurisdiction, all 
who rely on the citations should check the source before 
taking any action. I can speak with some authority only 
about California law, yet even there I found several er- 
rors. For example, Professor Davis writes that in Cali- 
fornia a juvenile court may not transfer a child under 
18 to criminal court for prosecution on a misdemeanor 
charge (p. 108 and Appendix B, p. 234). This was the 
law, but in 1967 the statute was changed and now such 
a transfer is permitted. (See delinquency control recom- 
mendations. Report of the Assembly Interim Committee 
on Criminal Procedure, 1965-1967, Vol. 22, No. 10, p. 9. 
iat) of Appendix to Journal of Assembly, Reg. Sess. 
1967. 

I conclude that the book provides a useful introduction 
and overview of the juvenile justice process and the con- 
stitutional doctrines applicable thereto. For those looking 
for the juvenile law in a particular jurisdiction and for 
members of the bar and bench, the book is little more 
than an introduction. 


San Jose, Calif. LEONARD P. EDWARDS 


Political Dissenters in Prison 


They Chose Honor. By Lewis Merklin, Jr., M.D. 
New York: Harper and Row, 1975. Pp. 325. $8.95. 


Dissenters fare badly in the world’s prisons from the 
Gulag Archipelago to the tiger cages of our former ally 
President Thieu. For while common criminals threaten 
the State’s peace indirectly through crimes against per- 
sons or property, dissenters directly challenge both the 
might and the right of governments. 

This is a book about some modern American dissenters 
who as war resisters refused to be drafted to serve in 
Vietnam. Never before in our history have dissenters 
been proven so right so soon. 

The author, a Public Health Service psychiatrist, was 
assigned to the Federal Penitentiary at Lompoc, Cali- 
fornia, from 1967 to 1969. There he met a group of war 
resisters that claim his continuing concern. There he and 
they experienced the nature of modern American penology, 
an experience Dr. Merklin details in his book, an experi- 
ence that he is convinced dehumanizes prisoners and their 
keepers alike. 

Lompoc to Dr. Merklin was the antipodes of a thera- 
peutic community despite its claims for rehabilitation. “If 
the staff—in order to manage their own anxiety, hatred, 
and guilt—saw prisoners as subhuman and superhuman 
and then non-human ... perceiving inmates as unchanging 
and interchangeable as well as inanimate, then similar 
psychic operations were also present among the inmates 
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... the prison staff saw the inmates as constantly threat- 
ening, the prisoners saw the staff and the institutional 
environment as intensely persecutory.” 

Dr. Merklin is particularly appalled by the violence 
he found at Lompoc, a violence to body and spirit too 
often associated with homosexuality. “The murder, the 
stabbings, most of the fractures, many of the beatings, 
and at least one of the riots in my two years... all arose 
from homosexual conflict.” 

The war resisters whom we meet through Dr. Merklin 
as individuals and as a group were pariahs among pariahs. 
The many ex-servicemen among the prison staff saw the 
resisters as unpatriotic “draft dodgers.”” The convicts, for 
once in agreement with their keepers, saw the resisters 
as cowards. 

Despite their ideals, superior intelligence, commitment 
to a moral stand, the resisters, Merklin reports, were 
unable to resist the pressures of imprisonment. “Though 
all ... were proud of having accomplished what they set 
out to do... none denied the psychic costs of their months 
in custody.” 

Dr. Merklin was initially confident “the resisters might 
be the group least likely to be deformed by incarceration.” 
But he eventually concluded that “their prison experiences 
documented the irresistibility of the identity erosion which 
incarceration imposes on everyone.” 

The resisters learned to “do time,” adopted the convict 
code, one became a petty thief, some turned in punitive 
anger against their fellow resisters who had been sen- 
tenced to shorter terms. 

It would be easy to see Dr. Merklin’s book as essentially 
another attack on the criminal justice system and penology 
specifically. He is aware that other critics before him 
have also been concerned with the failure of the peni- 
tentiary system. Dr. Merklin does recognize that “there 
will probably always have to be places of detention for 
those whose illegal behavior is uncontrolably assaultive, 
well organized, or persistently predatory.” 

He would have prisons “give up the pretense at re- 
habilitation,” concentrate on custody, and allow “outside 
resources” to assume the task of correction. His is a con- 
clusion not too disparate from that of some of the penol- 
ogists he attacks. 

But inevitably one is concerned with the author’s own 
anomalous position at Lompoc. As a doctor, he had been 
relieved of the hard choices over Vietnam the resisters 
had made. He could wear the Navy-style uniform of the 
Public Health Service, enjoy the perquisites of the military 
with none of the risks. Surely in his concerns for the re- 
sisters he faced conflicts that might diminish objective 
observation and reporting. 

One can only admire and respect the stand the resisters 
took against our involvement in Vietnam. But civil dis- 
obedience is a hard road, one the resisters were not ad- 
equately prepared to follow. Perhaps the teachings of 
Ghandi might have helped as they did another group of 
resisters to another (more popular) war. See We Who 
Would Not Kill, Jim Peck, 1958, Lyle Stuart Publishers. 

Nothing in his book suggests Dr. Merklin ever used his 
position as staff psychiatrist to challenge or induce the 
prison administration to change what he now decries. No 
doubt he would justify his inaction. But it was irre- 
sponsible not to have made the attempt, a denial of his 
professional oath, and a disservice to the resisters. 


Oakland, Calif. Doucias C. RIGG 


A Law Enforcement View of Criminal Justice 


Criminal Justice as a System: Readings. Edited 
by Alan R. Coffey and Vernon E. Renner. Engle- 
wood Cliffs, N.J.: Prentice-Hall, Inc., 1975. Pp. 
377. 


The two editors of this book are staff members of the 
Santa Clara County (California) Juvenile Probation De- 
partment, Staff Development and Systems Management 
Division. In addition, both the editors are part-time college 
instructors. 
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It is stated in the preface that much of today’s litera- 
ture which claims to deal with the criminal justice system 
actually deals with only one or more of the many segments 
which together make up the criminal justice system. Con- 
sequently, the editors have selected readings which are 
“intended to interrelate—to view criminal justice as a 
genuine system made up of several interlocking sub- 
systems,” and to view the subsystems from a chronological 
vantage point. 

This book is divided into four parts. Part 1 is entitled, 
“Law Enforcement,” and it consists largely of articles 
which pertain to the role that the police play in the 
criminal justice system. As one might expect, this section 
begins with a critique of crime and delinquency theories 
and an etiological view of the rising crime rate. 

Part 2, entitled “Law and the Justice Process,” begins 
with a chapter on “Prosecution” which is taken from the 
President’s Commission on Law Enforcement and Ad- 
ministration of Justice, Task Force Report: The Courts. 
The other three chapters in this part are entitled, “Crim- 
inal Defense,” “Evidence,” and “Courts and Sentencing.” 
The chapter dealing with criminal defense stresses the 
impact which such Basen Court decisions as Escobedo, 
Miranda, Gault, and Wade have had on the role played 
by the defense counsel, as well as, the principle of double 
jeopardy and the juvenile offender. 

Part 3 is entitled “Corrections” and consists of chapters 
dealing with probation, prisons, and parole. The chapter 
dealing with probation is centered around the presentence 
investigation report. In addition, a few of the other func- 
tions performed by probation departments are briefly men- 
tioned in the introduction. The chapter dealing with pris- 
ons points out the inadequacy of our penal system and 
stresses the need for more meaningful programs and in- 
dividual treatment. The United States Disciplinary Bar- 
racks is cited for its progressiveness. The chapter, dealing 
with parole, gives a review of how parole decisions are 
made and the effect that Morrissey v. Brewer has had on 
parole revocations. 

Part 4 entitled “Management of Criminal Justice 
Agencies” consists of three articles which are designed 
to demonstrate that the management practices used by 
any organization have a direct bearing upon the effective- 
ness of that organization. One article deals with the 
management by objectives system used by a police de- 
partment, and the other two deal with the management 
system used in two probation departments. 

Although the editors state that this book of selected 
articles is intended to demonstrate for their readers how 
cases flow through the criminal justice system and how 
the criminal justice system is actually a combination of 
several interlocking subsystems, it appears to this re- 
viewer that this book is weighted toward law enforcement, 
and the book appears to be intended primarily as an in- 
troductory text or reference book for beginning students 
in a law enforcement program. 


Knoxville, Tenn. W. E. Lynn, JR. 


A Basic Book on Interviewing 


Clinical Interviewing and Counseling: Prin- 
ciples and Techniques. By Golda M. Edinburg, 
Norman E. Zinberg, and Wendy Kelman. New 
oon Appleton-Century-Crofts, 1975. Pp. 126. 

.95. 


With the growing emphasis on the utilization of para- 
professional, mental health workers, and other indigenous 
workers in social service delivery fields, the authors have 
tried to provide a book that would meet the needs of the 
interviewer who does not have an extensive professional 
background. To accomplish this the authors use simple 
language, and present over 50 illustrations drawn from 
— situations that the beginning worker is likely 
to face. 

The book deals with basic principles and suggestions 
about what to do, when to do it, and how to do it. It 
explains some of the anxieties both the therapist and 


patient face and provides the beginning worker with 
helpful suggestions and information with regard to com- 
munication and the understanding of his feelings and 
those of the client. A chapter on techniques of inter- 
viewing, packed with illustrations, and without much over- 
simplification, covers many of the practical approaches 
and techniques that are not usually a part of the be- 
ginner’s skills. The authors stress treatment as a mutual 
task, suggesting that the therapist should not feel it is 
his task to solve the client’s problem, but should encourage 
the client to work in his own behalf. How does one respond 
to the client who will not speak, who is embarrassed, who 
always wants to please the therapist or wants the thera- 
pist’s opinion and advice? These and many more are the 
problems the book deals with. The 126 pages of easy 
reading try to cover most of the trouble spots encountered 
by the beginning worker and are not limited to any specific 
professional group. Social science personnel employed by 
schools, hospitals, clinics, community agencies, rehabilita- 
tion services, as well as the beginning social work stu- 
dent, will all find this book worthwhile reading. 

A chapter dealing with the first interview presents a 
step-by-step approach, with several selections taken from 
actual first interviews, followed by a discussion section 
which will provide practical suggestions to the beginner. 

This book is intended for use in individual therapy and 
does not discuss therapy with the family or in groups, 
but in spite of this limitation, it can be considered a 
valuable basic book for the trainee. 


Chicago, Iil. G. ALLEN 


The Young Offender in the English 
Approved Schools 


Care or Custody: Community Homes and the 
Treatment of Delinquency. By Norman Tutt. Lon- 
don, England: Darton, Longman, and Todd, Ltd., 
1974. Pp. 228. 


This volume by Dr. Tutt may prove a useful adjunct 
to student coursework if used as a secondary reader to 
stimulate discussion, or, if used by an individual, as a 
basis for the generation of ideas. The majority of the 
book is the personal observations of the author accom- 
ee by interviews with other persons involved with 

ellside, a community home in England. 

Upon opening the book my attention immediately fell 
to the Table of Contents. The first two chapters, “Who 
Are Young Offenders?” and “Why Are They Offenders?” 
were dealt with in a total of 33 pages. Obviously, this is 
not sufficient space to approach adequately a discussion of 
these complex issues; and the topics were not clearly 
enough explained to allow beginning students to under- 
stand the concepts. It seemed the author was fulfilling an 
obligation to insert these topics. Understandable, since any 
book must start somewhere. 

After what I considered to be a slow beginning, the 
book picks up speed and becomes rather enjoyable read- 
ing. The discussion of the disposition of cases, types of 
punishment administered, etc., are necessarily dry but a 
section describing the social history of one of the boys is 
quite effective. 

A short history of England’s Approved Schools is of- 
fered. (For most part the difference between England’s 
and the United States’ terminology is not hard to follow.) 
Also, a review of the sentencing alternatives available to 
the courts is offered. All of these are necessary for any- 
one unfamiliar with the English system. Tutt then pro- 
ceeds to discuss the dichotomy of treatment and punish- 
ment while challenging the adequacy of the State in the 
parental role. Tutt maintains that the Approved Schools 
are failing in custody, rehabilitation, and treatment while 
succeeding in punishment from the client’s perspective. 

The majority of the book is concerned with observations 
on the various roles, inter-relationships, and functions 
within the school. Both clients and staff are discussed. 
He selects individuals and then gives their personal his- 
tory through an interview. While making for interesting 
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reading, this technique offers no assurance that those in- 
dividuals discussed are typical. Indeed, they may be 
atypical in that they were chosen. There is sufficient vari- 
ation among the chosen to allow differing types to be 
observed. Again, a useful tool for stimulating thought 
and discussion but hardly solid data. 

The entire book is strewn with this type of information 
and observation—a fact which redeems the volume. If 
it was the author’s intention to offer the field a work 
which could be used to set up therapeutic models for the 
treatment of young offenders, he failed. If, however, he 
was seeking to stimulate others into conducting the neces- 
sary research or desired simply to motivate people to 
consider certain intricacies of child treatment he may 
have a success. 

He does an adequate job of presenting topics such as: 
the relevancy of formal education while challenging some 
of the sacred cows of education; techniques most useful 
within the schools; vocational training or lack of training; 
and latent and manifest functions of the institutions. He 
also concerns himself with some of the basic conflicts 
which are present within the institution, i.e., staff/client, 
staff/staff, client/client, institution/outside world. These 
are not simply mentioned but some explanation is offered. 

At one point he offers a discussion of what he considers 
to be a “moral obligation” of the school. In this case it 
was to aid the boys in passing an education exam. This 
is evidence of the actual basis of Tutt’s thought. Works 
of science cannot be rested upon moral obligations but 
must be rested in fact. Discussions of moral obligations 
might have value in emotional appeal but have no place 
in any volume which presents itself to be objective. Ob- 
viously, these are emotional topics but it is necessary to 
recognize and try to overcome this where possible. 

Coupling the theoretical issues raised with the easy 
to read style re-emphasizes the potential of this work as 
a supplementary reader. For those who are interested in 
statistical fact on the care and custody of children, I 
suggest you go elsewhere. 


Hutchinson, Kans. Victor L. GOETTING 


Crime Without Justice 


Crime and Justice. Edited by Jackwell Susman. 
New York: AMS Press, Inc., 1974. Pp. 491. 
$15.00. 


This latest volume in the Crime and Justice series is a 
very mixed collection of articles whose subject matter 
ranges from the Manson murders to the foibles and 
follies of the National Institute on Law Enforcement and 
Criminal Justice; from the influence of television heroes 
to the decline of judicial power; from the schooling of 
Soviet children to the functional aspects of merchandise 
“shrinkage.” 

Yet the volume holds together remarkably well, having 
as a common thread through much of its contents the 
exploration of the function of law and the effects (or lack 
of effects) of the criminal justice system. The contribu- 
tions are divided into five areas: identity, personality and 
role; organizational and situational factors; community 
influences and effects; social values; and politics and the 
political process. Only the first section, “identity, person- 
ality and role,” sounds a sour note, and fails to make a 
significant contribution to the book’s theme, or indeed to 
our knowledge as a whole. It contains, for example, the 
usual tired article on prison homosexuality and the famil- 
iar set of clinkers on delinquency. In short, it steps into 
that area where criminology, to its discredit, sinks into the 
swamp of psychosociology at its worst, whence arose the 
worthy “anticriminology’ movement of recent years. 

One of the key ideas explored by many of the remaining 
articles is the importance of extra-legal mechanisms in 
the formulation of patterns of criminal and noncriminal 
behavior. Indeed, the type of material which the volume 
omits is as telling as that which it includes: There are, 
one notes with a sigh of satisfaction, no articles on the 
“rehabilitative” effect of a new-careers program in Indi- 
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ana, and no articles on the “deterrent” effect of different 
levels of punishment. Instead, the volume appears to 
take as a given premise that the phenomena of “crime” 
and “recidivism” operate virtually independently of the 
criminal justice system. It proceeds from there. - 

Thus among the most interesting material is that which 
deals with the importance of fear and the obsession with 
violence, and cultural variations in the perceptions of the 
appropriateness of certain behaviors and social institu- 
tions. It is no accident that Quinney’s article closes the 
volume, with a powerful indictment of our enslavement 
to the “dead hand of the legalistic mentality.’”’ Quinney 
implies, as does much of the material in the book as a 
whole, that a society which attaches so much importance 
to the role of the law and the legal system is doomed 
to a greater and greater dependence on these “dead 
forms,” at an increasing and ever futile cost. 


Albany, N.Y. JOAN NUFFIELD 


A Report on Interdisciplinary Cooperation 
in Criminal Justice 


The Police-Social Work Team, A New Model for 
Interprofessional Cooperation: A University Dem- 
onstration Project in Manpower Training and De- 
velopment. By Harvey Treger. Springfield, Illi- 
apy A “agit C. Thomas, Publisher, 1975. Pp. 268. 

14.00. 


This book is basically a report of a 3-year action project 
which placed professional social workers and graduate so- 
cial work students in two middle-class community police 
departments. Using the research findings, as well as the 
literature bearing on social work in police departments, 
Professor Harvey Treger, of the Jane Addams School of 
Social Work at the University of Illinois, has constructed 
a model of interprofessional cooperation. This model, 
known as the Police Social Service Project (SSP), allowed 
social workers to provide a wide range of early inter- 
vention services to juveniles and adults coming into con- 
tact with two local police departments in Illinois. Such 
an approach is based on the very valid assumption that 
nonviolent misdemeanor violators, juveniles, and others 
with personal and family problems, can be diverted from 
the criminal justice system. 

The Police-Social Work Team is a soft cover book, 
similar to an 8% by 11 inch manual consisting of 14 
chapters totaling 147 pages. The remainder of the book 
consists of the following Appendices: Criteria for Re- 
ferral Sheet; Project Forms; Job Descriptions of Social 
Service Staff; Student Reports; and various research 
forms used in the Project. These are all worthwhile 
particularly for others interested in similar research en- 
deavors. The book begins with a foreword by Norval 
Morris, professor of law and criminology at the Uni- 
versity of Chicago, has a short preface by the author, 
and concludes with a valuable bibliography of books, 
periodicals, and reports dealing with law enforcement, 
social work, and related matters. Also, prior to the first 
chapter, there is an extensive summary of the findings 
and conclusions of the Project. Although traditionally 
used in such reports, the summary effectively pulls to- 
gether the major highlights and conclusions of the Police- 
Social Service Project. It includes information on the 
background of the project, its objectives, direct services 
used, and findings—all in a clear and concise fashion— 
using both a qualitative as well as statistical analysis. 

The initial chapters of the book deal with the conceptual 
framework of the project, a summary of the research de- 
sign, and profiles of the two communities and project 
police departments used in the study. This is followed by 
a chapter on the process of the project’s development, as 
well as three other chapters on professional roles, police- 
social work cooperation, and manpower and training. Such 
an extensive review of the project is extremely helpful both 
in understanding its development and pitfalls, and in pre- 
paring students and practitioners to consider similar types 
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of research. After laying a solid foundation, Treger then 
offers an exciting chapter on the kinds of direct services 
provided, documented with graphic illustrations and case 
studies. Here, the author identifies the clientele of the 
project, their needs, types of services given, and the over- 
all effectiveness of the program. Generally, the project 
appears successful particularly in terms of diverting of- 
fenders and those with the potential for difficulty from the 
criminal process. However, one of its basic research faults 
lies in not using control groups to measure effectiveness. 
On the other hand, the project carefully used a criterion 
called “social adjustment” to determine to what degree 
clients could meet basic goals, as well as a redefinition of 
“recidivism.”’ Since those on the program ordinarily were 
first offenders, recidivism was considered to mean the 
percentage of clients referred for a criminal offense or 
nuisance violation who commit another offense while in 
the SSP program. The statistical results clearly indicate 
the program had a significant positive impact on those 
referred to it. 

The last few chapters deal with information on com- 
munity relationships and resources, problems of transition, 
models for police-social work cooperation, and an analysis 
on how the project alleviated the overburden of the crimi- 
nal justice system. Possibly the most critical material here 
is the model of collaboration between police and social 
workers as well as the process of diversion. This feature 
alone makes the research report of fundamental impor- 
tance to those interested in improving criminal justice 
services. 

Overall, this book is an impressive study of interpro- 
fessional cooperation between law enforcement and those 
in the field of social work. The organization of materials, 
clarity of writing style, research design, presentation of 
findings, and appendices, all combine to make for a first 
class research report. 

Yet, the book has some basic problems, mostly of a 
nonsubstantive nature. First, it suffers from being a 
cumbersome text, and is overly expensive at $14.00 for 
a report of a research project. Secondly, its narrow focus 
(i.e., the use of social workers in a police department) 
limits its usefulness particularly in the academic com- 
munity to research-type courses. Thirdly, the author 
should have combined chapters 10 through 13 since they 
are only a few pages in length. This is the type of book 
which does not necessarily lend itself to 14 chapters. 

Nonetheless, as Norval Morris states in the preface, 
this text “is of fundamental importance to the future of 
policing . . . and to the craft of social work.” It is an 
original, first of its kind, comprehensive investigation of 
interprofessional cooperation in the criminal justice sys- 
tem between two groups whose values and philosophies 
have been significantly different from each other. This, 
indeed, is a noteworthy accomplishment. Could it be the 
forerunner of other such relationships? Perhaps that is 
this book’s most important contribution. As a result, “The 
Police-Social Work Team” should be read by anyone with 
a professional interest in “bringing” the criminal justice 
system together. Teachers may also find it a useful sup- 
plement to their course syllabuses. 


Northeastern University JOSEPH S. SENNA 


An Evaluation of Group Therapy in Corrections 


Group Interaction as Therapy: The Use of the 
Small Group in Corrections. By Richard M. 
Stephenson and Frank R. Scarpitti. Westport, 
Connecticut: Greenwood Press, 1974. Pp. 235. 
$12.50. 


The group is an essential and viable component of the 
social structure and as such has a unique influence in the 
socialization of members of society. It is argued by some 
theorists that because of group affiliation and identifica- 
tion people behave in certain ways. It follows that be- 
havior can be modified and restructured through the 
group process. Theses of this nature have been promoted 
and widely accepted within the correctional field. Num- 
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erous experimental programs have been attempted and 
have met with varying success. Perhaps, one of the most 
familiar of these programs is the one conducted at High- 
fields in New Jersey. Highfields has spawned similar 
ventures throughout the country. One of the offspring is 
Essexfields, an urban oriented group interaction project 
in Newark, New Jersey. It is this program which pro- 
vides the substance for Group Interaction as Therapy. 

The authors begin by developing a conceptual and theo- 
retical background for the Essexfields project. They re- 
view some of the theorists who have written on the subject 
of the relationship between the group, crime, and its cor- 
rection. Sutherland, Cohen, Ohlin, Cloward, Reckless, 
Cressey, McCorkle, and others are considered and their 
theoretical positions summarized. This provides an excel- 
lent backdrop for the remainder of the book. 

Considerable attention is given to a description of Es- 
sexfields. However, the nature of this program is remark- 
ably similar to other projects which have been undertaken 
on a limited basis throughout the country. This particular 
program is nonresidential and the boys, age 16 and 17, 
return home each night and weekend. Participation in 
Essexfields is required as a condition of probation for a 
limited number of boys. The selection process excluded 
the severely emotionally disturbed, the retarded, the overt 
homosexual, and those who had previously been in an in- 
stitution. Additionally, emphasis was placed on accepting 
the boy who could respond to peer group influence. The 
basic ingredients of the program are divided into two 
major parts: work and group meetings. The influence of 
the peer group is evident throughout the program. 

The significance of this book lies in its scientific evalu- 
ation of the effectiveness of the Essexfields program. The 
study covered a 44-year period of time and had an ex- 
tensive followup component. Recidivism is used as a basic 
indication of the effectiveness of the program. The authors 
recognize the objections to the use of recidivism as a 
criterion of a program’s “success,” but argue that it is an 
important dimension of any correctional program. Boys 
in Essexfields were compared with boys in the State re- 
formatory, those on probation, and those boys in other 
group centers. A number of factors were analyzed in- 
cluding social background, delinquency history, and psych- 
ological characteristics. The evidence presented does not 
overwhelmingly endorse guided group interaction as a 
more effective method when compared with other programs 
in corrections. Yet, in comparing Essexfields with similar 
programs it does become clear that a therapeutic modality 
of this nature is suited for certain boys but should not 
be construed as the answer in all situations. While there 
have been problems with such programs, the authors do 
provide some guidelines for improvements, innovations, 
and extensions which would enhance their effectiveness 
and utility. 

There are some obvious weaknesses in the research de- 
sign which the authors identify, such as the absence of 
random selection of the boys to participate in any of the 
four programs. Nevertheless, this is a creditable work 
which should be on the reading list of any individual 
working in the field of corrections, especially juvenile 
corrections. The manner in which the book is written 
allows for the adaptability of the program to a variety 
of contexts. 


University of Alabama RICHARD T. Crow 


A Perspective on Violence 


Violence and Victims. Edited by Stefan A. 
Pasternack. New York: Spectrum Publications, 
Inc., 1975. Pp. 215. $14.95. 


This volume consists of 14 chapters whose titles promise 
discussion of: dangerousness prediction, warning signs 
of adolescent homicide, therapeutic dilemmas relevent to 
violent patients, development of a violence clinic, victims 
of violence, rape information, patients who have com- 
mitted atrocities, child abuse and abusers, and anger. 
Contributors thereto are mainly physicians (only 3 of the 
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14 chapters list other authors). The focus, unsurprisingly, 
is medical and heavily Freudian. 

The pages contain mostly psychoanalytically slanted 
theory. There is some how-to-do-it advice, there are a 
number of anecdotal recitations, and a couple of authors 
present some empirical data. 

Take those limited data with a grain of salt. For ex- 
ample, Dr. Rubin estimates the U.S. mental hospital 
population at 337,000; I believe that to be about a 29 per- 
cent underestimate if you count mental retardates and a 
22 percent overestimate if you do not. He guesses that 
about 600,000 persons are apprehended and accused of 
homicide, aggravated assault, forcible rape, and robbery 
annually. I would place that figure at about 450,000—that 
suggests a 33 percent overstatement. 

Assertions upon which no data are brought to bear are 
equally at risk. Dr. Kozol says that “no one can predict 
dangerous behavior in an individual with no history of 
dangerous acting out” and Dr. Rubin observes that “diffi- 
culty in the prediction of dangerousness is immeasurably 
increased when the subject has never actually performed 
an assaultive act.”” Only seven pages later, though, the 
latter suggests the “device” of denying a release examiner 
access to criminal record information. 

I recommend the book to those who want to jog their 
memories about counter-transference, read a concise and 
unusual summary of what is believed by medical/quasi- 
medical psychotherapists about atrocities (centering on 
Vietnam slaughters), and, especially, to those who want 
a refreshing perspective on anger. 

Dr. Rothenberg’s chapter, “On Anger,” terminates the 
volume at its zenith. He points out how clearly neglected 
this central topic is in medical/psychological literature 
and does an elegant job of affording a serviceable frame 
of reference for dealing with patient and personal anger. 
I, for one, have not read that chapter the last time. 


Davis, Calif. M. G. NEITHERCUTT 


Psychiatric Expertise Questioned 


\ Careers of the Criminally Insane. By Henry 

Steadman and Joseph J. Cocozza. Lexington, 
' Massachusetts: D.C. Heath and Company, 1974. 
Pp. 206. $14.00. 


Those persons labeled criminally insane are stigmatized 
by virtue of psychiatric diagnosis and judicial status. This 
compounded societal judgment does not, as one would 
perhaps expect, result in their becoming objects of em- 
pirical research, angry publicity, or intensive treatment. 
Paradoxically, they tend to slip into the interstices be- 
tween criminological enquiry and institutional psychiatry, 
often languishing for years in a hospital for the criminally 
insane. 

This state of affairs was challenged in 1966 when the 
Supreme Court of the United States decided in favor of 
the petition by Johnnie K. Baxstrom that he was denied 
equal protection under the 14th amendment. He had been 
convicted of assault, second degree, in 1958 and received 
a 2%- to 3-year sentence which would have expired in 
1961, whereupon he would normally have been released. 
In the interim, however, he was diagnosed as mentally 
ill, resulting in transfer from Attica State Prison to 
Dannemora, an institution for mentally ill felons in New 
York State. 

The judicial decisions led to the transfer of Baxstrom 
and 966 other patients of a similar status, to civilian 
mental hospitals. Since the transfer was instigated by 
legal fiat and not psychiatric approbation, the “Baxstrom 
patients” were perceived as being dangerous and it was 
expected that they would seriously disrupt the routine of 
civilian hospitals and perhaps cause harm to their fellow 
patients. 

Careers of the Criminally Insane is a study of the be- 
havior of these patients following their removal to civilian 
hospitals. Its authors, Henry J. Steadman and Joseph J. 
Cocozza, were part of a research team working under the 
auspices of the Mental Health Research Unit where the 
study was conceptualized and financially supported. 
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Cocozza’s doctoral thesis was based upon the analysis 
which forms the heart of this book. 

Of the 19 chapters, the first 3 are predominantly de- 
scriptive, providing background information and an ex- 
position of the theoretical issues on the criminally insane. 
Other research, the paucity of which is noted, is touched 
upon. Included in these chapters are the arguments of the 
Supreme Court in support of their decisions. 

Chapter 4 is a meticulous outline of the research meth- 
odology. Although minutely detailed, it does not suffer 
from becoming ponderous, but is perhaps of more interest 
to oe neophyte researcher than the experienced methodol- 
ogist. 

The next four chapters report on the findings of the 
longitudinal study. For purposes of comparison, the re- 
searchers identified a group of patients transferred from 
Dannemora by psychiatric evaluation, during the 2 years 
preceding the “Baxstrom”’ decision. This group, described 
as the “Pre-Baxstrom” patients, numbered 359 persons, 
and among other factors, had less convictions for assault 
in their criminal backgrounds. 

Some of the more significant findings enunciated in the 
study are: 

(1) Four years after the commencement of the study, 
only 1.4 percent of the Baxstrom patients had been re- 
turned to Dannemora, although this was a higher per- 
centage than were returned from the Pre-Baxstrom group. 

(2) Comparing the two groups for numbers of patients 
discharged from institutional care revealed that 49 per- 
cent of the Pre-Baxstrom and 56 percent of the Baxstrom 
were released during the period of the study. 

(3) Of the “Baxstrom’”’ patients in the community, a 
total of 20 arrests for assaultive behavior was recorded. 

Of what significance are these findings? The study 
demonstrated that psychiatric prediction on the future 
adjustment and behavior of the Baxstrom group was not 
realized. They were denied transfer and subsequent re- 
lease by psychiatric panels, yet the judicial decision did 
not prove to be imprudent. This suggests that the validity 
of psychiatric prognosis on the criminally insane must be 
seriously questioned. 

Careers of the Criminally Insane makes interesting 
reading as well as being a significant addition to the lit- 
erature on the subject. Although it has been written and 
organized in scholarly fashion, its presentation should 
stimulate the interest of both researcher and layman. 


Victoria, B.C. CoLtin S. SHEPPARD 


Reports Received 


California Prisoners 1970 and 1971. Department of Cor- 
rections, Research Division, Sacramento, Calif., 1974. Pp. 
151. This report is the bi-annual summary of statistics of 
felon prisoners and parolees for the years 1970 and 1971. 
These two years were characterized by substantial de- 
creases in the population of correctional institutions in 
California and by increased number of persons under pa- 
role supervision in the community. An increase in felony 
convictions was not reflected in increased commitments 
to the State’s prisons. 


Drugs—Use, Misuse, Abuse: Guidance for Families. 
Public Affairs Committee, Inc., 381 Park Avenue South, 
New York, N.Y. Pamphlet No. 15, 1974. Pp. 20. This 
pamphlet, by Margaret Hill, a school guidance counselor, 
pane out that the family life-style and parents’ own drug 

abits have a strong influence on whether children become 
drug abusers. As a guide for parents, Hill discusses some 
general information about drugs, drugs and society, gen- 
erational differences, and education about drugs. 


Fourth National Symposium on Child Abuse. The Amer- 
ican Humane Association, Denver, Colo., 1975. Pp. 91. 
Reprinted in this report are the papers presented at the 
national meeting held in 1973 to explore on an interdis- 
ciplinary basis the problems of child abuse and neglect. 
Among the topics discussed are those concerned with 
marshalling community resources, the role of the court, 
medical services, and multidisciplinary cooperation for 
protecting children. 
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Guide to Legislative Action: A Review of Strategies To 
Remove Statutory Restrictions on Offender Job Oppor- 
tunities. National Clearinghouse on Offender Employment 
Restrictions, 1705 De Sales St., N.W., Washington, D.C. 
(n.d.) Pp. 15. As implied in the title, this publication is 
concerned with the effort to ease statutory restrictions 
on job opportunities for ex-offenders. It outlines the gen- 
eral form of the legislation process, summarizes the stra- 
tegic considerations of which proponents should be aware, 
and traces in detail the initiatives used in several states 
to achieve legislative success. 


The Identification and Description of Ex-Offender 
Groups in the Chicago Area. University of Illinois at 
Chicago Circle, Department of Criminal Justice, Chicago, 
Ill., August 1974. Pp. 68. This report is basically a de- 
scription of the major groups formed by inmates and re- 
leased prisoners during the period 1968 to 1973. The pur- 
pose of this study was to determine whether these groups 
constituted an authentic social movement and what impact 
such groups might have on the correctional system. The 
study was conducted by Professor Patrick McAnany and 
three associates, Sullivan, Kaflan, and Tromenhauser. 

Municipal Probation Service (Annual Report). The 
Municipal Court of Seattle, 811 First Avenue, Seattle, 
Wash., 1975. Pp. 26. This report documents the activities 
of the Municipal Probation Service during the 1974 cal- 
endar year. The report also includes a brief history of the 
Municipal Probation Service and some perspectives on its 
future during 1975. The significant statement in this re- 
port is that evaluation studies of the probation services 
in 1971 and 1972 led to staff “dissatisfaction with the 
medical model of treating delinquent behavior” and the 
exclusion of direct counseling and psychotherapy and the 
elimination of the “caseload approach.” 

Organizing for Youth Development and Delinquency 
Prevention. California Youth Authority, Prevention and 
Community Corrections Branch, Sacramento, Calif. De- 
velopment Studies Report No. 9, September 1974. Pp. 79. 
Established in 1972, the program presented in this publi- 
cation is described as “aimed at reducing youth crime and 
delinquency, diverting appropriate youth from the justice 
system into alternate programs, providing acceptable roles 
for youth, reducing negative labeling, and reducing youth- 
adult alienation.” 

Our Nation’s Schoolk—A Report Card: “A” in School 
Violence and Vandalism. U.S. Government Printing Office, 
Washington, D.C., April 1975. Pp. 38. This report by the 
Senate Subcommittee to Investigate Juvenile Delinquency 
directs public attention to the growing problem of violence 
and vandalism in the schools of our Nation. 


Preventive Crime and Delinquency. Department of Cali- 
fornia Youth Authority, Sacramento, Calif., 1975. Pp. 28. 
In this pamphlet, the California Youth Authority suggests 
a framework for preventing crime and delinquency. It 
describes five empirically derived propositions about the 
causes of crime and delinquency which, in turn, lead to a 
broad three-part California strategy. 

Probation Services in Los Angeles County (Annual 
Report) (no address, no date). Pp. 30. This is the biennial 
report covering the years 1971-1973. The lead introduction 
is headed “New Challenges—New Responses.” The re- 
mainder of the report is devoted to pleasant photographs 
and complex graphs of trends, caseloads, referrals, and 
dispositions. The report concludes with a comment on 
citizen support and participation with children and staff 
in arts, crafts, dance, tutoring, and grooming classes. 

Research Utilization Inventory: A Survey of Current 
Research. Community Council of Greater New York, 225 
Park Avenue South, New York, N.Y., 1974. Pp. 297. Com- 
piled as a survey and analysis of current research in 
social and health organizations in New York City, this 
document contains abstracts of some 200 studies in the 
human services, in process or recently completed, as well 
as an analysis of the implications for improving human 
services delivery. 

Shared Decision-Making as a Treatment Technique in 
Prison Management. The Murton Foundation for Criminal 
Justice, Inc., 810 Thorton Street, S.E., Minneapolis, Minn., 


March 1975. Pp. 225. Following a review of different types 
of prison management models, this document contains the 
results of a mail and on-site survey of current correc- 
tional practice and an analysis and a proposal for the 
adoption of a responsibility model for prison management. 

Screening for Emotional and Psychological Fitness in 
Correctional Officer Training. American Bar Association, 
Commission on Correctional Facilities and Services, 1705 
DeSales Street, N.W., Washington, D.C., 1975. Pp. 19. 
The central theme of this report is in the results of a 
survey of agency practices on how candidates for correc- 
tional officer positions are screened or tested to assess 
their psychological fitness for the position. Only 8 of 46 
jurisdictions claim to have policy statements or regula- 
tions regarding psychological fitness. 

Under Lock and Key: Juvenile in Jails and Detention. 
National Assessment of Juvenile Corrections, University 
of Michigan, 203 East Hoover, Ann Arbor, Mich., Decem- 
ber 1974. Pp. 85. This publication is part of a series of 
studies on juvenile justice. The report, prepared by Lt. 
Rosemary Sarri, discusses: the dark side of juvenile 
justice; who, where, and why are juveniles in detention 
and jail; a portrait of detention; and a final chapter on 
conclusions and recommendations. 


Books Received 


Alternatives to Prison: Community-Based Corrections. 
Edited by Gary R. Perlstein and Thomas R. Phelps. Pacific 
Palisades, Calif.: Goodyear Publishing Company, Inc., 
1975. Pp. 370. $7.50 (paper). 


Care or Custody: Community Homes and the Treatment 
of Delinquency. By Norman Tutt. New York: Agathon 
Press, Inc., 1975. Pp. 240. $9.00. 

Community Treatment and Social Control: A Critical 
Analysis of Juvenile Correctional Policy. By Paul Lerman. 
ori a The University of Chicago Press, 1975. Pp. 254. 


Crime in Canadian Society. Edited by Robert A. Silver- 
man and James J. Teevan, Jr. Toronto: Butterworths, 
1975. Pp. 455. $7.95. 


Deviant Behavior and Control Strategies. By Arthur 
tg Wood. Lexington, Mass.: Lexington Books, 1974. 
p. 209. 


Interpersonal Psychology for Law Enforcement and 
Corrections. By L. Craig Parker, Jr., and Robert D. 
nee St. Paul: West Publishing Company, 1975. Pp. 290. 


Introduction to American Criminal Justice. By Frank 


R. Prassel. New York: Harper and Row, Publishers, 1975. 
Pp. 260. 


Perception in Criminology. By Richard L. Henshel and 
Robert A. Silverman. New York: Columbia University 
Press, 1975. Pp. 471. $15.00. 


Police Report: A View of Law Enforcement. By Jerry 
mae Little, Brown and Company, 1975. Pp. 


Rape in Prison. By Anthony M. Scacco, Jr. Springfield, 
Ill.: Charles C. Thomas, Publisher, 1975. Pp. 127. $10.50. 

Readings in Correctional Casework and Counseling. 
Edited by Edward E. Peoples. Pacific Palisades, Calif.: 
Goodyear Publishing Company, Inc., 1975. Pp. 372. $7.50 
(paper). 

Readings in Law and Psychiatry. Edited by Richard C. 
Allen, Elyce Zenoff Ferster, and Jesse G. Rubin. Balti- 
san The Johns Hopkins University Press, 1975. Pp. 828. 


Sisters in Crime: The Rise of the New Female Criminal. 
By Freda Adler. New York: McGraw-Hill Book Company, 
1975. Pp. 287. $9.95. 


Thinking About Crime. By James Q. Wilson. New York: 
Basic Books, Publishers, 1975. Pp. 231. $10.00. 
Too Dangerous To Be at Large. By Ray Johnson. New 


York: Quadrangle/The New York Times Book Co., 1975. 
Pp. 174. $6.95. 
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It Has Come to Our Attention 


F. Lovell Bixby, 73, who achieved national and inter- 
national recognition for his pioneering efforts in the 
classification of prisoners and in the development of parole 
systems, died of cancer July 29. A graduate of Clark 
University with a Ph.D. from Cornell University, he 
joined the New Jersey Department of Institutions and 
Agencies as psychologist in 1929 and then became director 
of its Division of Classification and Education. In 1933 
he accepted a position as research director of the Osborne 
Association and served subsequently as: assistant director, 
Federal Bureau of Prisons, 1934-1937; chief of probation 
and parole, U.S. Department of Justice, 1938-1939; 
warden, Federal Reformatory, Chillicothe, Ohio, 1939- 
1944; Acting Director (Lt. Col.), Corrections Division, 
AGO, War 1944-1946; director, Division of 
Correction and Parole, New Jersey Department of In- 
stitutions and Agencies, 1946-1959; consultant on proba- 
tion, Administrative Office of the Courts, Trenton, N.J., 
1959-1967; staff consultant, Joint Commission on Cor- 
rectional Manpower and Training, 1967-1970; and senior 
advisor, Asia and Far East Institute for the Prevention 
of Crime and Treatment of Delinquency, 1970-1971. 


Eugene N. Barkin, assistant director of the Federal 
Bureau of Prisons, retired July 19 after heading the 
Bureau’s Legal Division since 1961. He joined the De- 
partment of Justice in 1951 as a trial attorney and later 
became head of the Federal Custody Unit of the Civil 
Rights Division. He taught “The Law of Criminal Cor- 
rections” from 1961 to 1974 at the George Washington 
University Law School and authored and co-authored 
— PROBATION’S “Looking at the Law” from 1960 
to 1972. 


James L. Hurd, chief probation officer for the U.S. 
District Court in Louisville, Ky., was the 1975 recipient 
of the National Council on Crime and Delinquency’s Irving 
W. Halpern Award for Excellence in Probation. Presented 
June 17 at the 22nd National Institute on Crime and De- 
linquency in Minneapolis, Minn., the award honored Hurd 
for his 22 years of “outstanding probation service and 
leadership in the implementation of innovative and hu- 
mane services for the rehabilitation of ex-offenders.” 


Jerry P. Morgan, U.S. probation officer at Columbus, 
Ohio; Glen W. Vaughan, U.S. probation officer at Kansas 
City, Mo.; and William C. Hall, U.S. probation officer in 
Washington, D.C., have recently joined the staff of the 
Probation Division, Administrative Office of the United 
States Courts. A graduate of Otterbein College with a 
master’s degree from Xavier University, Morgan joined 
the Federal Probation Service in 1963 following 4 years 
of institutional and field work with the State of Ohio. 
Vaughan was a counselor and caseworker with the Federal 
Bureau of Prisons before joining the probation office in 
Kansas City in 1971. He is a graduate of the University 
of Missouri and holds a J.D. from the University’s School 
of Law. Hall comes to the Washington headquarters 
office with 18 years’ experience which includes service 
with the District of Columbia Department of Corrections. 
He is a graduate of the University of Maryland with a 
master’s in correctional administration from The Ameri- 
can University. 


A Voluntary Surrender Program, allowing selected of- 
fenders to surrender themselves directly to the designated 
Federal institution for service of sentence, has been in 
operation since October 1974. Guidelines had been de- 
veloped by the Probation Division, the Federal Bureau 
of Prisons, and U.S. Marshals Service. Since implementa- 
tion of the program more than 350 sentenced prisoners 
have been ordered to report voluntarily to the institutions 
with an almost flawless record thus far. The program 
has been beneficial not only with respect to saving Fed- 
eral money and time, but it has also reduced the problem 
of prolonged detention of sentenced offenders in local 
facilities before transfer to an appropriate Bureau of 
Prisons institution. Until now the program has been re- 


stricted to those persons convicted of nonviolent offenses. 
In view of the demonstrated success of the program it 
has been recommended that any offender, regardless of 
the offense, who is deemed worthy of this procedure, be 
considered to participate in the program. Some courts 
have been allowing persons to surrender themselves 
voluntarily for observation and study under the appropri- 
ate statute which is a good example of how the program 
can be utilized. 

The Federal Probation Officers Association spring meet- 
ing in Washington, D.C., included the gathering of the 
incorporators of the Association, as a nonprofit corpora- 
tion under a charter from the State of Georgia. The 
matter of incorporating will soon be presented to the 
general membership for acceptance. FPOA president Ted 
O. Wisner reports, “This was a historic event for our 
Association and will influence our growth and develop- 
ment for many years to come.” 


Questionnaires are now being mailed to about 3,500 
State and local probation and parole administrators con- 
cerning their agencies’ personnel needs and training 
priorities, as part of a National Manpower Survey being 
conducted for the National Institute of Law Enforcement 
and Criminal Justice. LEAA officials are urging probation 
and parole administrators to give the questionnaire their 
personal attention, since the law requires that findings 
based on this survey be used in future allocations of 
LEAA training and academic assistance funds. The study 
is scheduled for completion in June 1976. 


Psychiatrist Karl A. Menninger received the 1975 
Roscoe Pound Award on June 17 in Minneapolis at the 
22nd National Institute on Crime and Delinquency. The 
award is presented annually by the National Council on 
Crime and Delinquency “to recognize outstanding leader- 
ship, achievement, and distinguished contributions to the 
prevention, control, and treatment of crime and delin- 
quency.” 

The 23rd National Institute on Crime and Delinquency 
will be held June 13 to 16, 1976, at the Concord Hotel, 
Kiamesha Lake, N.Y. The Institute theme is “76—The 
Fight for Interdependence” and will focus upon the re- 
lationships of all aspects of the justice system. Milton 
Luger, director of the New York State Division for Youth, 
is general chairman of NICD ’76. 


An open house and ceremony were held August 7 in 
Windsor, Vt., to observe the closing of Windsor Prison, 
the Nation’s oldest operating maximum security prison. 

Dr. Sherman R. Day, administrator for staff develop- 
ment of the Federal Bureau of Prisons, has been appointed 
first director of the National Institute of Corrections, 
created last September by enactment of the Juvenile 
Justice and Delinquency Prevention Act. NIC’s purpose 
is to assist Federal, State, and local corrections agencies 
by providing management training, research and evalu- 
ation, information services, and technical assistance. 

Dr. Karl Menninger, chairman of the board, Menninger 
Foundation, Topeka, Kans.; Wayne P. Jackson, chief of 
probation, Administrative Office of the United States 
Courts, Washington, D.C.; and Miss Peggy Goodwyn, 
deputy director, Department of Youth Services, State of 
Alabama, have been elected members of the Board of 
Advisors, Special Services Center, Lewis University, 
Chicago, Ill. The Center conducts programs for males 
and females at 210 correctional institutions in 31 states 
and Canada. 


Henry S. Dogin, deputy assistant attorney general in 
the Criminal Division of the Department of Justice, has 
been appointed acting administrator of the Drug Enforce- 
ment Administration. He replaces John R. Bartels, Jr., 
who resigned May 30. 


An Institute of Criminology was established at Victoria 
University, Wellington, New Zealand, January 1, 1975, 


73 


a 
> 
= 


74 FEDERAL PROBATION 


to offer undergraduate courses in criminology and to 
undertake research. The Institute is the first of its type 
in New Zealand. 

“Children in Trouble—Community-Based Programs as 
Alternatives to Institutions” is the theme of a workshop 
to be held October 23 and 24 in Augusta, Ga., sponsored 
by the Georgia Department of Human Resources, Junior 
League of Augusta, and Augusta College. For additional 
information write Larry Maddox, District Youth Services 
Director, P.O. Box 4507, Martinez, Ga. 30907. 

The First National Conference on Alternatives to In- 
carceration, sponsored by the National Task Force on 
Higher Education and Criminal Justice of the National 
Council of Churches, was scheduled to be held September 
19 to 21 at the Sheraton-Boston Hotel, Boston, Mass. 

“Accountability?” is the theme of the annual meeting 
of the Alabama Council on Crime and Delinquency to be 
held October 1 to 3 at the Hyatt House in Birmingham. 
Perry D. Mathis, U.S. probation officer at Tuscaloosa, is 
president of the organization. 

The Ohio Youth Commission planned to hold its 11th 
Annual Probation Development Seminar on September 
24 to 26 at the Salt Fork State Park. 


“Correcting Corrections” is the title of a conference to 
be held October 20 to 24 at the University of Calgary. 
Further information may be obtained from Jim Check, 
Division of Continuing Education, University of Calgary, 
Calgary, Alberta, Canada T2N 1N4. 

Serious crime in the United States rose 18 percent 
during the first 3 months of 1975 over the same period 
a year ago, Attorney General Edward H. Levi announced 
in July. This compares with a 15 percent increase during 
the first 3 months of 1974 over a similar period in 1973. 

An overwhelming majority of America’s top prison 
administrators reject the contention that rehabilitation 
programs do not work. In a national survey by Correc- 
tions Magazine, 63 percent of the prison officials said that 
programs in correctional institutions do prevent some of- 
fenders from returning to crime. An additional 14 per- 
cent said there was not enough evidence to justify scrap- 
ping rehabilitation programs. The administrators were 
even more emphatic in their support of community cor- 
rections programs, such as halfway houses for adults 
and group homes for juveniles. 

Dennis W. Nielsen, U.S. probation officer in St. Louis, 
Mo., and former associate director of Dismas House in 
St. Louis, has written an article about the House. It is 
entitled “Since the Hoodlum Priest” and appears in the 
August 1975 issue of Catholic Digest. 

James L. Thomas has been sworn in for an 8-year 
term as associate board member of the Maryland Parole 
Board. He was first appointed to the Board in 1969. 


Major topics scheduled for consideration at the Ameri- 
can Bar Association’s 98th annual meeting in Montreal 
August 7 to 18 included: strong gun control legislation, 
televising of trials, election reform, amnesty for Vietnam 
War-era resisters, decriminalization of prostitution, judic- 
ial reform, and free legal services for the elderly, in- 
stitutionalized poor, and servicemen. 

Seen But Not Heard: A Survey of Grievance Mecha- 
nisms in Juvenile Correctional Institutions is available, at 
$3 a copy, from the Institute of Judicial Administration, 
40 Washington Square South, New York, N.Y. 10012. 

A National Forum of Volunteers in Criminal Justice 
will be held October 12 to 15 at the El Cortez Hotel, San 
Diego, Calif. Additional information may be obtained 
from W. Edmund Carver, National Council on Crime and 
Delinquency, 411 Hackensack Avenue, Continental Plaza, 
Hackensack, N.J. 07601. 


Henry Gregg, Jr., and Michael Cook received in June 
the $5,000 Carl M. Loeb, Jr., Award for Citizen Valor 
presented each year by the National Council on Crime 
and Delinquency. Henry Gregg, Jr., who died chasing an 
armed robber, received the award posthumously. 

Joan Winchester, U.S. probation officer in Baltimore, 
Md., used 5 days’ annual leave in July to compete in the 


Maryland Women’s State Golf Association Championship, 
winning her fourth women’s amateur championship in the 
Association’s 55th annual tournament. 


Virginia and Maryland authorities are placing juvenile 
delinquents and habitual runaways in private military 
schools, saving the States money and keeping some mili- 
tary academies from going bankrupt, according to a July 
17 account in The Washington Post. At least five military 
schools, including 201-year-old Charlotte Hall in St. 
Mary’s County, Md., and 96-year-old Fishburne Military 
School in Waynesboro, Va., have begun to accept youthful 
offenders within the past 2 years. 


Homeowners, shopkeepers, and business concerns in 
Nassau County, N.Y., can hire teenagers to do odd jobs 
at hourly rates by calling Dial-A-Teen, a new employment 
program for teenagers initiated by the Community Serv- 
ices Division of the Nassau County Probation Department. 

A new national training program for colleges, profes- 
sionals, and citizens, featuring a series of 33 hours of 
audio-visual television cassettes on the volunteer court- 
corrections movement, has been announced by VIP-NCCD. 
For further information write Judge Keith J. Leenhouts, 
VIP-NCCD, 200 Washington Square Plaza, Royal Oak, 
Michigan 48067. 


Edwin J. Coventry, 76, who retired in 1970 after 35 
years with the Federal Probation System, died June 14 
of a heart attack. He had also served many years as 
periodical reviewer for FEDERAL PROBATION. 


Clement L. Hils, U.S. probation officer at Cincinnati, 
Ohio, has been elected president of the Southwestern Ohio 
Correctional Workers Association. A graduate of Xavier 
University, with a master’s degree from that University, 
he joined the Federal probation service in 1956. 

Dr. Robert Johnson, who holds a Ph.D. in criminal 
justice from the State University of New York at Albany, 
has joined the faculty of the criminal justice program 
at the University of North Carolina at Charlotte. 


The University of Baltimore is offering a polygraph 
training program designed for probation officers, public 
defenders, and law enforcement personnel. Additional in- 
formation may be obtained from Dr. William A. Wagman, 
Psychology Department, University of Baltimore, Charles 
at Mt. Royal, Baltimore, Md. 21201. 

Albert Elias and Richard Seidl have been named super- 
vising superintendents of New Jersey’s adult and youth 
institution complexes. Elias supervises the youth correc- 
tional institutions at Yardville, Bordentown, and Annan- 
dale and the training schools at Jamesburg and Skillman. 
Seidl supervises the State prisons at Trenton, Rahway, 
and Leesburg as well as the Correctional Institution for 
Women, Clinton. 

America’s correctional institutions are granting more 
than 36,000 unescorted furloughs each month to adult 
and juvenile inmates, according to a national survey con- 
ducted by Corrections Magazine. The July-August issue 
reports that, if furloughs continue at theit present rate, 
the number awarded this year will top 450,000, an in- 
crease of 100,000 over fiscal 1974. Before 1969, unescorted 
furloughs, except for death-bed visits and attendance at 
funerals, were prohibited by law in most States. Today, 
the survey revealed 44 of 50 States, plus the District of 
Columbia and the Federal Bureau of Prisons, permit 
furloughs for adult prison inmates and 46 States have 
furlough programs for juvenile inmates. Corrections 
Magazine is a national, bimonthly publication of the Cor- 
rectional Information Service, Inc., a nonprofit organiza- 
tion supported by the American Bar Association’s Com- 
mission on Correctional Facilities and Services. ~ 

A compendium of State laws governing the security and 
confidentiality of criminal justice information has recently 
been published by the Law Enforcement Assistance Ad- 
ministration. The data include a State-by-State survey 
of current statutes as well as administrative regulations. 
Announcing the compendium, LEAA Administrator 
Richard W. Velde commented that “privacy has emerged 
as one of the primary criminal justice issues of the 1970’s 
and it needs special attention so that the vital interests 
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of the citizens will receive the protections that the Con- 
stitution demands.” Copies of the compendium may be 
obtained by writing or telephoning the National Criminal 
Justice Reference Service, P.O. Box 24036, Washington, 
D.C. 20024. Telephone: (202) 963-5244, 

The 11th Annual American Penal Press Contest for 
prison newspapers has been announced by contest di- 
rector W. Manion Rice. The contest, open to all news- 
papers and magazines in penal institutions in the United 
States and to staff members of the publications, is con- 
ducted by the Southern Illinois University-Carbondale 
School of Journalism. The deadline for entries is Novem- 
jes hg and winners will be announced in December, Rice 
said. 

The Third National Symposium on “Criminal Justice 
Planning: Emerging Concepts and Field Experience,” 
will be held April 14 to 17, 1976, in New Orleans, La., 
with major attention given to police, courts, corrections, 
and juvenile justice and emphasis on programs and fa- 
cilities which have effectively achieved their objectives. 
The Symposium is sponsored by the National Clearing- 
house for Criminal Justice Planning and Architecture, 
which has its headquarters at the University of Illinois 
at Urbana-Champaign, and by the Law Enforcement 
Assistance Administration. Additional information can 
be obtained from Jim Brown, Conference Coordinator, 
National Clearinghouse for Criminal Justice Planning 
and Architecture, 505 East Green Street, Suite 200, 
Champaign, Ill. 61820. 


The Writings of Garrett Heyns, edited by William R. 
Conte, approximately 130 pages, was scheduled to be 
published in September by the Sherwood Press. After a 
long and varied career in correctional services in Michi- 
gan, Dr. Heyns was director of the Department of In- 
stitutions, State of Washington, from 1957 to 1966, and 
executive director of the Joint Commission on Correctional 
Manpower and Training, Washington, D.C., from 1966 
until his death in 1969. For additional information write 
Ralph Rundeen, Sherwood Press, 800 West Fifth Avenue, 
Olympia, Wash. 98502. 

Terminal Island Warden Jack H. Wise has retired 
from the Federal Prison System after 27 years of service 
and moved to a correctional post with the State of Hawaii. 
Englewood Warden Lee B. Jett succeeds Wise and 
Timothy M. Keohane, superintendent at Safford, has been 
appointed warden at Englewood. John T. Hadden, south 
central regional case management coordinator, has been 
named successor to Keohane. 

The 117 inmate artists who participated in the 20th 
Annual Spring Art Show, held May 2 to 4 at the Cali- 
fornia State Prison at Folsom, exhibited more than 1,500 
paintings. Sales for the show totaled $51,000. 

Recent reports from the Law Enforcement Assistance 
Administration show that the number of women going to 
prison for serious crime increased at a more rapid rate 
than the number of men in 1973 and that of 13 cities sur- 
veyed in 1973 residents of Miami and Washington, D.C., 
were least likely to be victimized by crime. The other cities 


DANIEL GLASER: Professor of Sociology, University of 
Southern California, since 1970. B.A. (1939), M.A. 
(1947), and Ph.D. (1954), University of Chicago. Soci- 
ologist-Actuary, Illinois Parole and Pardon Board, 1950- 
1954; Assistant Professor to Professor, University of 
Illinois, 1954-1968; Professor (on % leave), Rutgers Uni- 
versity, and Director of Research, New York State Nar- 
cotic Addiction Control Commission, 1968-1970. Editor, 
Sociology and Social Research, 1973-1975. Chairman, 
Criminology Section, American Sociological Association, 
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involved in the second study were San Francisco, Min- 
neapolis, Boston, Cincinnati, Milwaukee, Oakland, Houston, 
San Diego, Buffalo, Pittsburgh, and New Orleans. 

An all-girl volleyball team, sponsored by the Active 
Mexicanos of Seattle, went to McNeil Island July 17 and 
played against the inmates of the Federal Prison Camp. 
The visitors beat the inmates 21 to 8. 

Minnesota Commissioner of Corrections Kenneth F. 
Schoen has announced that Deputy Commissioner Pat 
Mack has been assigned the responsibility of developing 
the plan for reducing Stillwater Prison to 350 inmates 
as mandated by the 1975 legislative session. The legisla- 
tion directs the commissioner of corrections to appoint 
a committee of 10 and necessary staff to submit to the 
1976 session of the legislature a plan for locating inmates 
in other facilities so that population at the prison will 
not exceed 350. 

Mark A. Levine, assistant commissioner-administration, 
Maryland Division of Correction, since 1971, has been 
appointed commissioner of correction, succeeding James 
Jordan who retired in December. A graduate of the Uni- 
versity of Maryland, Levine joined the Division in 1961 
as a classification counselor at the House of Correction 
in Jessup. J. Brown Hardy, assistant commissioner- 
operation, since 1971, has been named deputy commis- 
sioner. 


The final report of the Cooperative Behavior Demonstra- 
tion Project, published by the California Youth Authority, 
is now available. The primary objectives of the 3-year 
project were to “(a) develop a training am and train 
supervisors and caseworkers in applied behavioral anal- 
ysis and the technique of contingency contracting, (b) 
develop data collection systems for client and field agent 
performance, and (c) compare the effectiveness of be- 
havioral strategies with that of other strategies.” The 
report is in two parts (Part I, Research Findings, and 
Part II, Training Manual in Contingency Contracting) 
and either or both parts may be obtained by writing 
Carl F. Jesness, Ph.D., Northern Reception Center-Clinic, 
3001 Ramona Avenue, Sacramento, California 95826. 

The Second Special Report to the U.S. Congress on 
Alcohol and Health From the Secretary of Health, Educa- 
tion, and Welfare, written by a 38-member task force 
headed by Dr. Morris E. Chafetz, director of the National 
Institute on Alcohol Abuse and Alcoholism, has recently 
been published. Copies are available from the Superin- 
tendent of Documents, U.S. Government Printing Office, 
bo D.C. 20402; price, $2.55; stock no. 017-024- 

The New York Metropolitan Correctional Center, newest 
facility of the Federal Bureau of Prisons, was dedicated in 
July. Commenting on the design of the Center, Deputy 
Attorney General Harold Tyler said, “most inmates will 
have private homes, unbarred windows facing the city 
and recreation on the roof... a splendid medical unit... 
and classrooms better than most in New York City.” He 
predicted the new MCC will “not leave inmates idle, un- 
educated or bored.” 


1965; President, Illinois Academy of Criminology, 1965. 
Recipient, John Howard Association Annual Award, 1965. 
Author: The Effectiveness of a Prison and Parole System 
(1964 and 1969); Social Deviance (1971); Adult Crime 
and Social Policy (1972). Editor: Handbook of Crim- 
inology (1974). 

Rosert M. Latta: Chief Probation Officer, U.S. District 
Court, Los Angeles, California, since 1971. B.A. (1949), 
Occidental College. With Los Angeles County Probation 
Department from 1949 to 1971. Chief Probation Officer, 


. 


76 FEDERAL PROBATION 


San Joaquin County Probation Department, May 1971 to 
October 1971. 

JacK Cocks: Deputy Chief Probation Officer, U.S. 
District Court, Los Angeles, California, since 1973. B.S. 
(1947), University of Arizona; M.S.W. (1949), M.S. 
(1953), and D.P.A. 1974, University of Southern Cali- 
fornia. With Los Angeles County Probation Department 
1948 to 1973. 

MANUEL LOPEZ-REY: Visiting Fellow, Institute of Crim- 
inology, Cambridge, England. LL.D., University of Madrid. 
Formerly County Court Judge; Professor of Criminal 
Law (Universities of Madrid, La Laguna, and Sala- 
manca); Member of the Commission for Codification and 
Director General of Prisons in Spain. With the United 
Nations from 1946 to 1965, as Chief of the Research and 
Treaties Section, Narcotics Division; Chief of the Section 
of Social Defence; and Senior Advisor on Social Defence 
in the Middle and Far East. President: International 
Committee Against Genocide; International Society of 
Criminal Prophylaxis. Author: Crime, An Analytical 
Appraisal (1970); Criminologia, Volume 1 (1975). 

JAMES M. DEAN: U.S. Probation Officer, Southern 
District of New York, since 1973. A.B. (1968), Stonehill 
College; M.A. (1975), John Jay College of Criminal 
Justice, The City University of New York. Caseworker, 
St. Germaine’s Home, Peekskill, N.Y., 1968-1970; Pro- 
bation Officer, New York State Supreme Court, 1972-1973. 

LAWRENCE A. BENNETT: Assistant Director (Research), 
California Department of Corrections, since 1967. B.A 
(1949), Fresno State College; M.A. (1954) and Ph.D. 
(1968), Claremont Graduate School. Vocational Coun- 
selor, California Institution for Men, Chino, 1954-1955; 
Clinical Psychologist, Deuel Vocational Institution, Tracy, 
Calif., 1955-1957; Supervising Psychologist, California 
Medical Facility, Vacaville, 1957-1960; Deputy Super- 
visor of Clinical Psychology, California Department of 
Corrections, 1960-1967. Board Member: American Justice 
Institute; California State Psychological Association. 


MAX ZEIGLER: Research Associate, National Council on 
Crime and Delinquency Research Center, Davis, Calif., 
since 1971. A.B. (1965), Stanford University; M.A. 
(1972), University of California at Davis. Social Worker, 
Wisconsin State Reformatory, 1965-1966; Systems En- 
gineer, IBM Corporation, 1967-1971. 

ARNOLD TALENT: Project Director, “Special Services 
for MR Probationers,” Pima County (Ariz.) Adult Pro- 
bation Department, since 1972. B.A. (1964), University 
of Arizona; M.S.W. (1967), Arizona State University. 
Major, U.S. Air Force, 1940-1962; Receiving Home Super- 
visor, Pima County Public Welfare, 1964-1965; Southern 
Arizona Representative, Arizona Department of Mental 
Retardation, 1967-1970; Director, Community Placement, 
Arizona Training Program, Tucson, 1970-1972. 

ROBERT E. KELDGORD: Chief, Pima County Adult Pro- 
bation Department, Tucson, Ariz., since 1973. B.A. (1952), 
University of California, Berkeley; M.S. (1962), San Jose 
State University. Senior Deputy Probation Officer, County 
of Alameda, California, 1955-1962; California Director, 
National Council on Crime and Delinquency, Oakland, 
1962-1968; Program Director (Criminologist), Bay Area 
Social Planning Council, 1968-1970 and 1971-1973; Pro- 
gram Director, California State Board of Corrections, 
Sacramento, 1970-1971. Recipient, Lester J. Haye Award, 
California Probation, Parole, and Correctional Associa- 
tion, 1973. 

J. MICHAEL KEATING, JR.: Deputy Director, Center for 
Correctional Justice, Washington, D.C., since 1971. B.A. 
(1960), Holy Cross College; M.A. (1962), New York 
University; J.D. (1973), Georgetown University. Teacher, 
Stone Ridge Country Day School, 1970-1971; Captain, 
U.S. Air Force, 1963-1970. Author: Seen But Not Heard, 
(1974); Toward a Greater Measure of Justice, (1975). 
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